BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Raymond Newstadt



:







:


v.




:


C-2010-2155100







:

PECO Energy Company


:

ORDER DENYING PRELIMINARY OBJECTIONS


On January 26, 2010, Raymond Newstadt (Complainant) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that he has fallen behind in his CAP payments and PECO will not agree to payments that he can afford.  In addition, PECO will no longer accept the medical forms that he had in order to keep the electricity on.


On February 16, 2010, PECO filed its Answer admitting that Complainant has defaulted on a prior PECO payment agreement and has exhausted his medical certificates, which makes him responsible for the full amount of the $1,090.34 arrearage.  The Answer states that Complainant is a CAP customer and that the arrearage is solely CAP arrears.  PECO avers that CAP customers are not entitled to payment arrangements, that this Complainant’s default on a Company arrangement disqualifies him from eligibility for a Commission-ordered payment arrangement, and that he no longer qualifies for medical certification exemptions.  In New matter, PECO reiterates the CAP customer argument and supports it with factual allegations.


The Preliminary Objections cite Commission lack of jurisdiction to issue a payment agreement, Complainant’s default of a prior payment arrangement, and the legal insufficiency of a pleading regarding the medical certifications.  PECO seeks dismissal of the Complaint.


Complainant filed a letter in response to the Preliminary Objections, dated February 24, 2010 and received in the Secretary’s Bureau on March 5, 2010, which avers that PECO did or will not make reasonable arrangements with him, that he has been sick and that there is a change in income and submitted medical proof, and that PECO did not have his third medical certificate.  Complainant requests a full hearing if he cannot work out an arrangement with PECO.


The pleadings are complete, and the Preliminary Objections are ready for decision.
DISCUSSION



Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 
(July 18, 1994).  


Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  


Therefore, the POs can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  

PRELIMINARY OBJECTION #1.


The first Preliminary Objection cites lack of Commission jurisdiction, 52 Pa. Code § 5.101(a)(1), stating that Complainant is a CAP customer and cannot, as a matter of law, receive a Commission-issued payment agreement.  66 Pa. C.S. § 1405(c).



The Public Utility Code provides:

(c) Customer assistance programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

***

66 Pa. C.S. § 1405(c).  



The Commission lacks the authority to direct PECO to enter into a payment agreement with its CAP customer.  However, the Complaint states: “PECO put me on the “CAP” program about 1 ½ years ago . . . . Unfortunately I fell behind in my payments. . . .”  It is not unusual for CAP customers who fall behind in payments to be removed from the CAP.  PECO states that Complainant is a CAP customer, but PECO cannot rely upon its own statement of facts to support its Preliminary Objection.  Because there is a fact in question, this Preliminary Objection is denied.


Complainant is warned, however, that PECO’s statement of the applicable law is accurate, and if he is a CAP customer and the overdue balance on his account is due to CAP rates, the Commission is without authority to require PECO to offer a payment arrangement and cannot impose one.

PRELIMINARY OBJECTION #2.
Complainant defaulted on a prior payment agreement.


PECO cites 52 Pa. Code § 5.101(a)(1) and (a)(4) for its second Preliminary Objection stating that Complainant had a prior PECO payment agreement and defaulted on it effective October 19, 2009.  PECO states that a utility customer that has defaulted on a company agreement cannot receive a subsequent agreement from the Commission absent a change in income.  66 Pa. C.S. § 1405(d).  Complainant did not allege a change in income, and PECO’s own records do not reflect a change in income.  


The Public Utility Code states:

(d) Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
66 Pa. Code § 1405(d).



The Complainant admits that “PECO put me on the ‘CAP’ program about 1 ½ years ago.  They were supportive and considerate of my situation at that time.  I was on total disability for almost 2 years and on medical assistance – I provided proof to them for both.  Unfortunately I fell behind in my payments.”  In response to PECO, Complainant’s letter of February 24, 2010 states, “was sick – change in income and submitted medical proof.”  Since all of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party, the question of whether there is a change in income remains as a contested fact.  


In addition, note that the Commission’s Reconsideration of Implementation Order, Chapter 14 Implementation, M-00041902F0002 (Order entered October 31, 2004) states that the Commission interprets Section 1405(d) to mean that the first payment agreement refers to the first Commission-ordered payment agreement, and that the second or subsequent refers to a second or subsequent PUC-ordered agreement.  Under this interpretation, the PECO agreement does not bar a PUC-ordered agreement (unless the customer is a CAP customer).  


This Preliminary Objection is denied.

PRELIMINARY OBJECTION # 3.  
Complainant cannot submit additional medical certificates.



PECO seeks dismissal of the Complaint to the extent Complainant seeks to submit additional medical certificates to stay termination because the number of renewals is limited to two 30-day certifications.  52 Pa. Code § 56.114.
§ 56.114. Length of postponement; renewals.

 Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 

   (1)  Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 

   (2)  Renewals. Certifications may be renewed in the same manner and for the same time period as provided in § §  56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the ratepayer has met the obligation under §  56.116 (relating to duty of ratepayer to pay bills). In instances where a ratepayer has not met the obligation in §  56.116 to equitably make payments on all bills, the number of renewals is limited to two 30-day certifications. If a utility wishes to contest the renewal, it shall follow §  56.118(3) (relating to the right of utility to petition the Commission). 

52 Pa. Code § 56.114 (emphasis added).


PECO avers that Complainant has not made equitable payments during the terms of the medical certifications.  Section 56.116 reads:
§ 56.116. Duty of ratepayer to pay bills.

 Whenever service is restored or termination postponed under the medical emergency procedures, the ratepayer shall retain a duty to equitably arrange to make payment on all bills.



Complainant does not indicate whether he made payments during this time, and PECO may not rely upon its own averments for purposes of determining the outcome of the preliminary objections.  Whether or not payments were made during the effective dates of the medical certification is a contested fact.
  

This Preliminary Objection is denied.


Complainant is cautioned that this denial of PECO’s Preliminary Objections is not a determination on the Complaint itself.  Rules for dismissing a complaint before a hearing are very specific and very strict.  If PECO proves at a later point in this case that Complainant is a CAP customer and that the balance is due to CAP rates, the Commission cannot impose a payment agreement.  In addition, the regulation regarding the use of medical certification requires that the customer make payments during the time that the medical certification is in effect.  Complainant will have the burden of proving that he is entitled to a payment agreement, and the limitations for Commission action appear at 66 Pa. Code §§ 1405 and 1406.


THEREFORE,



IT IS ORDERED:

1. That the Preliminary Objections filed by PECO Energy Company in the case captioned Raymond Newstadt v. PECO Energy Company, filed at PUC Docket No. 
C-2010-2155100, are denied.
2. That the case captioned Raymond Newstadt v. PECO Energy Company, filed at PUC Docket No. C-2010-2155100, be set for hearing.

Dated:
March 18, 2010




_____________________________









Susan D. Colwell
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