


BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Douglas C. Thomas 					:
								:
	v.	:	C-2009-2102194
		:
The Peoples Natural Gas Company			:



INITIAL DECISION


Before
Eranda Vero
Special Agent


HISTORY OF THE PROCEEDING


On April 14, 2009, Douglas C. Thomas (Mr. Thomas or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against The Peoples Natural Gas Company d/b/a Dominion Peoples (Dominion Peoples, the Company or Respondent) alleging that he received notice that his gas service is being terminated for nonpayment and requesting a payment arrangement.  

On May 6, 2009, Respondent filed an Answer addressing the material allegations of the Complaint.

An Initial Telephone Hearing Notice dated June 4, 2009, advised the parties that an initial telephonic hearing was scheduled for September 1, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code 
§ 56.174.

A Prehearing Order was issued on August 11, 2009, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted.  

In accordance with the provisions of the Prehearing Order, Respondent submitted three copies of two (2) proposed exhibits for possible use at the hearing. 

The telephone hearing convened as scheduled on Tuesday, September 1, 2009, at 10:00 a.m.[footnoteRef:1]  Mr. Thomas appeared pro se and testified on behalf of the Complaint.  William Roberts, Esq., represented the Respondent which sponsored two (2) exhibits and presented the testimony of Deborah Gardner, who is a customer relations representative for Respondent assigned to review customer complaints.  During the hearing, Complainant stated that he had received a copy of Respondent’s proposed exhibits, but that he had no chance to review them prior to the hearing.  Complainant was given seven days, to review the Respondent’s Exhibits and submit any objections in writing.   [1:  The hearing was recorded on tape, no court reporter being present.] 


Upon my request, Respondent filed Dominion Peoples Late-Filed Exhibit C on September 8, 2009.  The record closed on September 15, 2009, no objections having been submitted either to the two original Dominion Peoples Exhibits A and B or to Respondent’s Late-Filed Exhibit C.

FINDINGS OF FACT

1.	The Complainant is Douglas C. Thomas, who resides at 3163 Chestnut Street, Murrysville, PA 15668 (Service Address).

2.	Respondent is The Peoples Natural Gas Company.

3.	 On July 20, 2006, the Commission’s Bureau of Consumer Services (BCS) issued its informal decision in BCS Case No. 2108786, establishing a payment agreement requiring Complainant to pay a monthly special budget amount of $117.00 consisting of the regular budget amount of $96.00, plus $21.00 toward arrears, beginning with the August 2006 due date.  Dominion Peoples Late-Filed Exhibit C.

4.	Complainant defaulted on the payment arrangement issued by BCS in BCS Case No. 2108786.  Gardner Testimony.

5.	On March 14, 2008, BCS issued an informal decision at BCS Case No. 2203283 dismissing Mr. Thomas’ second informal complaint, after concluding that he had already received and defaulted on one Commission-issued payment arrangement.  Id.

6.	On October 7, 2008, BCS issued an informal decision at BCS Case No. 2383727 dismissing another informal complaint filed by Mr. Thomas, after concluding that he had received and defaulted on one Commission-issued payment arrangement, and noting that he had failed to reply to the “Income Verification” letter sent to him by BCS.  Id.

7.	On April 13, 2009, Mr. Thomas filed another informal complaint with BCS requesting a new payment arrangement, BCS Case No. 2518655.  Dominion Peoples Exhibit B.

8.	On April 14, 2009, Mr. Thomas filed a Formal Complaint with the Commission against The Peoples Natural Gas Company d/b/a Dominion Peoples alleging that he received notice that his gas service is being terminated for nonpayment and requesting a payment arrangement. 

9.	On April 29, 2009, BCS issued its informal decision in BCS Case No. 2518655 dismissing Mr. Thomas’ informal complaint because he had defaulted on the prior Commission-issued payment arrangement at BCS Case No. 2108786.  Dominion Peoples Exhibit B.
10.	For the last four years, Complainant has been employed full-time, working between 40 and 55 hours a week, depending on work load.  Thomas Testimony.

11.	Mr. Thomas’ current pay rate is $19.50/hour.  He is paid 1.5 times his usual hourly rate for overtime work.  Id.

12.	He receives between $250.00 and $300.00 a month as a member of the United States Army Reserve.  Id.

13.	Complainant’s wife works full time.  She works 40 hours a week at $13.00 per hour.  Her income has increased significantly over the last 6 months.  Id.

14.	Complainants’ financial situation has improved since July 20, 2006, when the Commission established the payment arrangement for him at BCS Case No. 2108786.  Id. 

15.	Complainant has two children.  One of them is 10 years old; the other is 20 years old and attending college.  Id.

16.	 Complainant’s 20 year old son is not employed.  Id.

17.	From April 19, 2005 to August 5, 2009, or in approximately 52 months, Complainant has made only six (6) payments towards his gas account with Dominion Peoples:

	08/05/2009
	$500.00

	07/13/2009
	$500.00

	05/11/2009
	$400.00

	07/14/2006
	$58.07

	02/17/2006
	$343.80

	04/29/2005
	$300.00

	Total
	$2,101.87



Dominion Peoples Exhibit A.

18.	Complainant made no payments to Respondent in 2007.  Id.
19.	Complainant made no payments to Respondent in 2008.  Id.

20.	As of the day of the hearing, Mr. Thomas had a $3,612.77 balance in his account with Respondent.  Id.

21.	Dominion Peoples Exhibit A is a Statement of Account for Douglas C. Thomas, covering the period from April 19, 2005 to August 5, 2009. 

22.	Dominion Peoples Exhibit B is Respondent’s summary of BCS informal decision in BCS Case No. 2518655 issued on April 29, 2009.

23.	Dominion Peoples Late-Filed Exhibit C is Respondent’s summary of BCS informal decision in BCS Case No. 2108786 issued on July 20, 2006.

DISCUSSION

In his Formal Complaint, Mr. Thomas alleges his inability pay his gas bills and requests a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

 
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 		*	*	*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(b) and (d).  

As stated above, while the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code, it lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income.  A “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”) (Emphasis Added).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”).

During the initial telephone hearing on September 1, 2009, Complainant testified that for the last four years, he has been employed full-time, working between 40 and 55 hours a week, depending on work load.  His current pay rate is $19.50/hour, but he is paid 1.5 times his usual hourly rate for overtime work.  In addition, Mr. Thomas receives between $250.00 and $300.00 a month as a member of the United States Army Reserve.

Complainant also testified that his wife is employed full-time, and that her income has increased significantly over the last six (6) months.  She works 40 hours a week at $13.00 per hour.  Complainant has a 10 year old child who lives at the Service Address, and a 20 year old son who is attending college.

Respondent’s witness, Deborah Gardner, testified that Mr. Thomas has already received one Commission-issued payment arrangement.  On July 20, 2006, the Commission’s Bureau of Consumer Services (BCS) issued its informal decision in BCS Case No. 2108786, establishing a payment agreement which required Complainant to pay a monthly special budget amount of $117.00 consisting of the regular budget amount of $96.00, plus $21.00 toward arrears, beginning with the August 2006 due date.  Dominion Peoples Late-Filed Exhibit C.
Based on the household income and the number of household members reported by Mr. Thomas, the BCS determined that Complainant was a level 1 income customer and issued a payment arrangement that required Mr. Thomas to retire his balance in sixty months, while continuing to pay his monthly budget bill.  Id.  Complainant defaulted on the payment arrangement issued by BCS.  Gardner Testimony.

Since July of 2006, Mr. Thomas has filed several other informal and formal complaints with the Public Utility Commission against Respondent.  On March 14, 2008, BCS issued an informal decision at BCS Case No. 2203283 dismissing Mr. Thomas’ second informal complaint, after concluding that he had already received and defaulted on one Commission-issued payment arrangement.  On October 7, 2008, BCS issued a third informal decision at BCS Case No. 2383727 dismissing another of Mr. Thomas’ informal complaints, again, after concluding that he had received and defaulted on one Commission-issued payment arrangement, and noting that he had failed to reply to the “Income Verification” letter sent to him by BCS.  On April 13, 2009, Mr. Thomas filed another informal complaint with BCS requesting a new payment arrangement, BCS Case No. 2518655.  Dominion Peoples Exhibit B.  On April 14, 2009, Mr. Thomas filed the present Formal Complaint with the Commission at Docket No C‑2009-2102194.  On April 29, 2009, BCS issued its informal decision in BCS Case No. 2518655, which like the previous two informal decisions dismissed Mr. Thomas’ informal complaint because he had defaulted on the prior Commission-issued payment arrangement at BCS Case No. 2108786.  Gardner Testimony.

From April 19, 2005 to August 5, 2009, or in approximately 52 months, Complainant made only six (6) payments towards his gas account with Dominion Peoples:

	08/05/2009
	$500.00

	07/13/2009
	$500.00

	05/11/2009
	$400.00

	07/14/2006
	$58.07

	02/17/2006
	$343.80

	04/29/2005
	$300.00

	Total
	$2,101.87



Complainant made no payments to Respondent for almost 3 years, from July 14, 2006 to May, 11, 2009.  Dominion Peoples Exhibit A.  Notably, the May 11, 2009 payment followed the filing of the Complaint in April 14, 2009 and BCS’ informal decision on April 29, 2009.  Gardner Testimony.  As of the day of the hearing, Mr. Thomas had a $3,612.77 balance in his account with Respondent.  Dominion Peoples Exhibit A.  

Based on Mr. Thomas’ testimony, his is a four-member household with an annual gross income of $82,307.50.[footnoteRef:2]  These figures put Mr. Thomas’ household above the 300% of the Federal poverty level, and definitively well above the 150% of the Federal poverty level, where BCS found Mr. Thomas to be in 2006 when it issued the payment arrangement for Complainant, BCS Case No. 2108786.  In addition, Complainant testified that his wife’s income has increased significantly in the last six months and that overall his family was in a better financial position than before.[footnoteRef:3]  Thomas Testimony. [2:  Complainant testified that he works between 40 and 55 hours a week or an average of 47.5 hour/week (40+55=99 and 99 ÷ 2=47.5). Out of these, he works 40 hours at his regular pay rate of $19.50/hour (40 hr x $19.50/hr = $780/week) and 7.5 hrs as overtime at $29.25 or 1.5 times his usual pay rate ($19.50/hr x 1.5 = $29.25/hr and 7.5 hr x $29.25/hr = $219.375/week), for a total of $999.375/week ($780 + & 219.375 = $999.375/week) or $51, 967.50 a year ($999.375 x 52 weeks/yr = $51, 967.50/yr).  In addition, Mr. Thomas receives between $250.00 to $300.00 a month from the United States Army Reserve, or an average of $275.00/month ($250.00 + $300.00 = $550.00 and $550 ÷ 2 = $275.00/month), for a total of $3,300.00/year ($275.00/month x 12 months/yr = $3,300.00/yr).   Mrs. Thomas works 40 hours a week at $13.00/hour.  Her annual gross income from her employment is $27,040.00 ($13.00/hr x 40 hr/week x 52 weeks/yr = $27,040.00/yr).  The total annual gross income in the Thomas household is approximately $82,307.50 ($51,967.50 + $3,300.00 + $27, 040.00 = $82,307.50).  Thomas Testimony.
]  [3:  Although Complainant was not specific as to dates, I will assume that “before” refers to the July 20, 2006, when the Commission established the payment arrangement for him, at BCS Case No. 2108786.] 


Upon reviewing the record in this case, I find that while Complainant’s income has indeed changed since the Commission-issued payment arrangement of July 2006, it has increased instead of decreased.  Therefore, Mr. Thomas has not experienced a “change in income” as that termed is defined in Section 1403 of Chapter 14.  The Commission lacks the authority to issue a second or subsequent payment arrangement for Complainant, and the Complaint will be dismissed with prejudice because Mr. Thomas failed to carry his burden of proving that he is entitled to a new Commission-issued payment arrangement.

Finally, Ms. Gardner testified that in addition to a very poor payment history, Complainant also has a history of filing informal or formal complaints with the Commission in order to stay the Company’s termination procedures.  According to Ms. Gardner, each time Respondent would try to terminate Complainant’s service for non-payment Mr. Thomas would file another BCS case, which would stay the termination process.  In a period of less than three years (from July of 2006 to April of 2009), Complainant has filed four (4) informal complaints at BCS Case Nos. 2108786, 2203283, 2383727, and 2518655, in addition to the present formal Complaint, while he made no payments at all for gas service during that same period (from July of 2006 to May of 2009).  Dominion Peoples Exhibits A, B, Late-Filed Exhibit C, and Gardner Testimony.  

In response to Ms. Gardner’s testimony, Mr. Thomas claimed that he and his wife had not received any response to their informal complaints filed with the Commission’s BCS.  I find this claim non-believable for various reasons.  First, it is BCS’ practice to issue informal decisions which establish a payment arrangement in writing.  Second, Dominion Peoples Exhibit B and Late-filed Exhibit C clearly show that BCS’ informal decisions in BCS Case Nos. 2108786, and 2518655 were issued in writing.  And third, between 2006 and 2009 Complainant contacted BCS repeatedly in order to file his four informal complaints, during which times he inexplicably failed to inquire about the outcome of the prior informal complaints. 

The record in this case highlights a disturbing trend in Complainant’s use of this Commission’s informal and formal proceedings to avoid paying his gas bills while evading the Company’s termination procedures.  The Commission has on occasion precluded a party from filing further informal and formal complaints when the party has been an abuser of the system.  See, Agnes Manu, et al. v. AT&T Communications of Pennsylvania, Inc.; the Bell Telephone Company of Pennsylvania, Inc. & Philadelphia Electric Company, Inc., Docket Numbers F-09029141, C-00935014, C-00934970, C-00913621, Opinion and Order adopted May 4, 1994, entered May 9, 1994, Albert Dinion v. Duquesne Light Company, 91 Pa. PUC 550 (1998), Attilio DiFilippo, Jr. v. PECO Energy Company, Initial Decision of Administrative Law Judge Marlane R. Chestnut dated August 8, 2002, Final Order entered October 3, 2002.  More recently, in Sheri Seidenstricker v. Metropolitan Edison Company, Docket No. F-2008-2019388, (Final Order entered July 28, 2009), the Commission adopted the Administrative Law Judge’s Initial Decision which, inter alia, ordered that complainant be precluded  from filing further informal and formal complaints pertaining to the same account until such time as the current balance on that account was paid in full, after finding that complainant had abused the system by using its provisions to prevent termination of service over the course of many years while receiving electric utility service from respondent and while accruing a large outstanding balance.  Similarly, in the present case, I find that Complainant should be precluded from filing further informal and formal complaints pertaining to the gas account (Account Number 450005487850) for the Service Address until such time as the current balance on that account is paid in full.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainants had the burden of proof and failed to carry that burden. 66 Pa. C.S. § 332(a).
3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., applies to this proceeding.  

 4.	Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S. § 1405(d).

5.	Change in income is defined as decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa. C.S. § 1403.

6.	The Commission has on occasion precluded a party from filing further informal and formal complaints when the party has been an abuser of the system.

		7.	Complainant here has abused the system by using its provisions to prevent termination of service for over three years while receiving gas utility service from Respondent and while accruing an outstanding balance.

		8.	Complainant should be precluded from filing further informal and formal complaints pertaining to his gas account (Account Number 450005487850) for the Service Address until such time as the current balance on that account is paid in full.









ORDER


THEREFORE, 

IT IS ORDERED: 

1.	That the Formal Complaint of Douglas C. Thomas against The Peoples Natural Gas Company at Docket No. C-2009-2102194 is dismissed, with prejudice.

2.	That Douglas C. Thomas be, and hereby is, precluded from filing further complaints with the Pennsylvania Public Utility Commission, whether of an informal or formal nature, regarding the arrearages on Account Number 450005487850 for gas service rendered by The Peoples Natural Gas Company until all such arrearages are paid in full and that the filing of any complaint pertaining to such arrearages shall be dismissed without further proceedings.

3.	That the record of this proceeding be marked closed.


Dated: 	March 18, 2010					_______________________										Eranda Vero	
								Special Agent
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