BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Greg Croft						:	
							:
v. :		C-2009-2129148
:
The Peoples Natural Gas Company	 		:
d/b/a Dominion Peoples				:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 1, 2009, Greg Croft (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Peoples Natural Gas Company, d/b/a Dominion Peoples (“Dominion Peoples” or “Respondent”) alleging Dominion Peoples improperly overcharged Complainant for natural gas service at his residence in Allegheny County. 

		Dominion Peoples filed an answer in response to Mr. Croft’s complaint on September 30, 2009.  In its responsive pleading, Dominion Peoples avers the quantity of gas charged to Complainant was correct and denies Respondent incorrectly billed Complainant for natural gas service.  Respondent further avers its meter correctly measured Complainant’s natural gas usage.  Furthermore, Respondent contends Complainant defaulted on the Bureau of Consumer Services (“BCS”) payment plan and should be required to pay the current outstanding unpaid balance from that prior BCS payment plan up front, followed by the budget amount each month plus $30.00 per month toward the outstanding arrears.    
By Telephone Hearing Notice dated November 17, 2009, the Public Utility Commission notified the parties an initial telephonic hearing in this case was scheduled for Tuesday, January 5, 2010 at 9:00 a.m.  On November 18, 2009, the presiding officer issued a Prehearing Order setting forth the date and time of the scheduled hearing.    

On January 5, 2010, the presiding officer convened the parties and conducted a telephonic hearing at which time Complainant appeared pro se and testified on his own behalf.  Mr. William H. Roberts, II, Esquire represented Dominion Peoples.  Attorney Roberts presented the testimony of Ms. Deborah Gardner and offered three exhibits, marked Dominion Peoples Exhibit “A” through and including Exhibit “C”, which exhibits the undersigned admitted into evidence at the hearing.  The transcript of the hearing contains fifty-three (53) pages.  Complainant and Respondent issued final statements on the record and the hearing record closed upon the receipt of the transcript.    

On February 19, 2010, the presiding officer closed the hearing record by issuing the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Greg Croft, receives mail at 532 57th Street, Altoona, Pennsylvania 16602, at which location Respondent currently provides natural gas service.  (Tr. 6; Dominion Peoples Exhibit A).

2.	Respondent, Dominion Peoples, provides natural gas service to Complainant at his single-family residence from March 1, 2007 to the present.  (Tr. 22, 24; Dominion Peoples Exhibit A).

3.	In February 2007, Complainant requested Respondent start natural gas service on March 1, 2007 and Complainant moved into the rental property with his aunt on March 27, 2007, with whom he continues to reside currently.  (Tr. 11, 13, 24, 25, 45; Dominion Peoples Exhibit A).
4.	Respondent’s personnel obtained an actual meter reading on March 1, 2007 and again on March 30, 2007.  (Tr.24, 25, 45; Dominion Peoples Exhibit A).

5.	Respondent’s first billing statement issued to Complainant totaled $383.29 which included $143.29 for the cost of 11 mcf[footnoteRef:1] of natural gas consumed from March 1, 2007 to March 30, 2007, plus an $18 transfer fee and two months’ security deposit ($222).  (Tr. 25, 26; Dominion Peoples Exhibit A). [1:  	Or, “thousand cubic feet”.] 


6.	Complainant’s first payment on the account was a partial payment on September 26, 2007 and Complainant first complained to Respondent about high bills, requesting a high bill investigation, in September 2007.  (Tr. 16, 27, 32; Dominion Peoples Exhibits A & B).

7.	Complainant uses electric heaters and has electric kitchen appliance but natural gas for the water heater and whole-house heat, which thermostat is set typically at 55 degrees.  (Tr. 7, 8). 

8.	In 2007, Complainant called the Commission’s Bureau of Consumer Services (“BCS”) and complained the gas meter did not properly measure the level of gas his residence consumed and his bills were too high.  (Tr. 13, 14, 16; Dominion Peoples Exhibits B & E).

	9.	On January 3, 2008, BCS entered a decision in response to Complainant’s informal complaint, which alleged the gas bills were too high, established a payment arrangement and noted the overdue balance totaled $987.17 as of that date.  (Tr. 33; Dominion Peoples Exhibits B & E).

	10.	On May 5, 2008, Complainant sent Respondent a payment of $256.00, leaving $1,730.85 as a balance on the account.  (Dominion Peoples Exhibit A).

	11.	In June 2008, Respondent sent a letter to Complainant informing him the Commission required utilities to replace gas meters on a periodic basis  and requesting a time when Respondent could replace Complainant’s meter with a new meter, and re-light Complainant’s gas appliances.  (Tr. 36).

	12.	On June 12, 2008, Complainant sent Respondent a payment of $135.00, leaving $1,761.14 as a balance on the account.  (Dominion Peoples Exhibit A).

	13.	In 2009, Complainant again filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) alleging the gas meter did not properly measure the level of gas his residence consumed and his bills were too high.  (Dominion Peoples Exhibits B & E).

	14.	  On August 5, 2009, BCS dismissed Complainant’s informal complaint.  (Tr. 33; Dominion Peoples Exhibit D).

	15.	On September 1, 2009, Complainant filed a formal complaint against Respondent with the Commission.

	16.	On September 16, 2009, Complainant requested Respondent conduct a high bill investigation.  (Dominion Peoples Exhibit B).

	17.	On October 27, 2009, Complainant scheduled a time when Respondent could replace his gas meter.  (Dominion Peoples Exhibit B).

	18.	On November 17, 2009, Respondent’s personnel removed Complainant’s gas meter, installed a new meter, completed a meter dial test, checked the houselines, and re-lit Complainant’s natural gas appliances (boiler and water heater) after visually inspecting them.  (Tr. 11, 36-38; Dominion Peoples Exhibit B).

	19.	Respondent’s personnel found no leaks or visible defects in the meter or with Complainant’s natural gas appliances which would cause “high” meter readings.  (Tr. 38; Dominion Peoples Exhibit B).

	20.	 Respondent sent Complainant’s old meter to an independent third party for accuracy testing.  (Tr. 37; Dominion Peoples Exhibit B).

	21.	On December 21, 2009, Complainant’s original meter was tested and found to be 0.95% fast and considered to be working properly because it was between 2.00 % fast or slow.  (Tr. 37; Dominion Peoples Exhibit B).

	22.	 As of December 3, 2009, Complainant owed $3,487.66 to Respondent on his natural gas account.  (Tr. 28; Dominion Peoples Exhibit A).

DISCUSSION

		On September 1, 2009, Complainant filed a formal complaint alleging Respondent overcharged Complainant for natural gas which Complainant averred he did not consume in his residence.  

		Respondent, as a public utility, must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”[footnoteRef:2]    In addition, Respondent must “provide, and keep in and upon the premises…, suitable and proper apparatus, to be approved from time to time and stamped or marked by the commission, for testing and proving the accuracy of meters furnished by such public utility for use; and by which apparatus every meter may be tested, upon the written request of the consumer to whom the same shall be furnished, and in the presence of the consumer, if he shall so desire.”[footnoteRef:3]   [2:  	See 66 Pa. C.S.A. §1501.
]  [3:  	See 66 Pa. C.S.A. §1507.
] 


		A utility shall render a bill once every billing period to every residential ratepayer, and a utility shall render bills based on actual meter readings by utility company personnel, except as provided in Chapter 56, which permits a natural gas utility to estimate usage, so long as the utility provides a ratepayer with the opportunity to read the meter and report the quantity of usage in lieu of the estimated bill.[footnoteRef:4]  When a consumer initiates a dispute, the utility shall investigate the matter using methods reasonable under the circumstances, which methods may include telephone or personal conferences, or both, with the ratepayer or occupant.[footnoteRef:5]     [4:  	See 52 Pa. Code §56.11, §56.12(2), and §56.12(4).
]  [5:  	See 52 Pa. Code §56.151(2).
] 


As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving the necessary elements of the complaint with reliable, probative and  substantial evidence,[footnoteRef:6] which is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established[footnoteRef:7] and is such evidence that a reasonable mind might accept as adequate to support a conclusion.   [6:  	See 66 Pa. C.S. §332(a).
]  [7:  	See Norfolk & Western Ry. Company v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa. Cmwlth. 1984).
] 


Complainant contends the amount of gas usage cited by the gas utility has been excessive from the time he moved into the residence in March 2007.  He argues he should not be responsible to pay these excessive amounts.  He asks the Commission to reduce the amount owed to a more reasonable level and to escalate the payments over time.  	
	
		

Respondent’s witness testified the meter on Complainant’s house is reading the usage correctly and Complainant’s level of usage is consistent with consumption by the average consumer.  Respondent avers it conducted an investigation, removed Complainant’s old meter for testing, determined Complainant’s old meter worked with 98% accuracy and installed a new meter pre-tested for accuracy prior to installation.  Respondent alleges the amount of natural gas usage assessed against Complainant is accurate and, therefore, Respondent appropriately issued the bills as listed in its Exhibits.  Lastly, Respondent contends Complainant only made three payments of any kind to Respondent since Complainant initiated the account in March 2007.  Respondent wants the Commission to require Complainant to comply with the prior payment plan established in January 2008.

		When a utility consumer complains about an unusually high bill during a billing period, the consumer must establish a prima facie case that no other factors are present which would explain the high bills.  Those factors could include: no change in the number of occupants, low potential for energy usage, prior billing history lacked any previous billing abnormalities, or any other relevant fact or circumstance which shows the bill in dispute is out of the ordinary for this consumer.  Once the prima facie evidence is presented, the burden of rebutting the case shifts to the utility company.  If the utility company fails to rebut the consumer’s evidence, then the consumer is entitled to prevail.[footnoteRef:8]   [8:  	See Replogle v Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  See also Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980).] 


		In this proceeding, Complainant failed to present prima facie evidence to show the bills were high or inconsistent with average use.  Complainant’s thermostat was set at a temperature that required the gas heating system to work (55 degrees or more).  Complainant’s higher bill months developed only in the winter months when natural gas usage is high due to the colder temperatures outside.  Complainant provided no evidence to show the meter worked improperly or was read incorrectly.  Complainant’s primary contention is, simply, that the bills should be lower.  

Complainant provided no evidence other than his opinion as a basis for why the recorded consumption should be reduced.  In the absence of stronger evidence to the contrary, Complainant is unable to carry or meet the burden to show the natural gas utility acted in a manner that was inappropriate or contrary to the regulations.  In addition, it should be noted Complainant has made only three payments to Respondent since opening an account in March 2007: on September 26, 2007; on May 5, 2008; and on June 12, 2008.  

Accordingly the complaint is dismissed in the ordering paragraph below. 

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

		2.	Complainant carries the burden of proving Respondent improperly charged Complainant for natural gas service which Complainant did not use.  66 Pa. C.S.A. §332(a).

		3.	Respondent appropriately charged Complainant for natural gas service used in Complainant’s residence for costs incurred at the residence and in a manner consistent with Respondent’s approved tariff. 

		4.	Complainant failed to meet the burden of proving Respondent improperly charged Complainant for natural gas service which Complainant did not use.  
	

ORDER


THEREFORE, 

IT IS ORDERED:

That the complaint of Greg Croft versus the Peoples Natural Gas Company, d/b/a Dominion Peoples at Docket No. C-2009-2129148 is hereby dismissed for the failure to satisfy the burden of proof.

	 
Date:  March 22, 2010	______________________________
					Katrina L. Dunderdale
					Administrative Law Judge
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