BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Karen Feitt and Geno Mendozo, Jr.

:







:


v.




:


C-2009-2138587







:

Pennsylvania-American Water Company
:

ORDER GRANTING PRELIMINARY OBJECTIONS AND DIRECTING COMPLAINANTS TO FILE A MORE SPECIFIC PLEADING


On October 29, 2009, Karen Feitt and Geno Mendoza, Jr. (Complainants) filed a formal Complaint against Pennsylvania-American Water Company (Respondent or PAWC).  On November 19, 2009, PAWC filed Preliminary Objections based on insufficient specificity of a pleading.  On December 11, 2009, Complainants filed an Answer and New Matter to the Preliminary Objections, which included a “Count II – Negligence.”  


By Motion Judge Assignment Notice issued March 16, 2010, the matter was assigned to me.  In reviewing the file, I noticed that Complainants failed to serve a copy of the Answer and New Matter to the Preliminary Objections to Respondents, and a copy was faxed to Respondent’s counsel on March 18, 2010.



The pleadings are now closed, and the Preliminary Objections ready for decision.

DISCUSSION



Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 
(July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Therefore, the POs can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  



The Complainants checked four boxes under paragraph 4 of the Commission’s Complaint form: (1) There are incorrect charges on my bill; (2) there is a reliability, safety or quality problem with my utility service; (3) I received a notice that my utility service is being terminated; and (4) other.



Under “Relief,” Complainants write:

Stop, the water company lack of care.  The municipality & water, but specifically the other (water) have the right to resolve, and our meticulous has brought to our view of the water comfortable ways.  I and my wife would like to resolve what has happen, however. Do to my skills as a paralegal, the law (administrative Judge) is what could resolve what has happened.  If you care to speak to us about it that would be fine. Thank you for your time, consideration.
Complaint, ¶5.



As the PAWC Preliminary Objections point out, this paragraph is incomprehensible.  Paragraph 7 of the Complaint states:
The utility company in question, bills for the sewage.  In spite of compliance (payment) instionally payment was made to the PAWC Company, and shut payment of water.  This violation is in regards to the law, and due process, and etc.



Complainants filed their Answer and New Matter to Preliminary Objections which did not provide clarification and was itself, incomprehensible.
 However, Complainants failed to serve a copy of their Answer and New Matter upon counsel for PAWC in clear violation of Commission regulations
.  A copy was faxed to PAWC counsel on March 18, 2010.  


This level of confusion and lack of specificity does not permit PAWC to formulate and provide a meaningful answer to the Complaint.  PAWC cannot determine the nature of the alleged problem with its service from a check mark, and they cannot discern what relief the Complainant seeks by his statement that appears.  More detail will also permit PAWC to address the perceived problem and pursue a possible settlement of the matter.  Note that, if the Respondent cannot identify the issues, neither can the adjudicator.  


This Order will direct the Complainants to file and serve an Amended Complaint.  The Amended Complaint may be on a Commission Complaint form but must provide a clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation sufficient to permit Respondent to formulate a meaningful answer.  This means that there must be facts listed.  In other words, what does the Complainant believe that PAWC did or did not do – and when -- which constitutes a reliability, safety or quality of service problem?



The Preliminary Objections are granted and Complainant will be directed to provide additional information in an amended complaint.  Failure to file an amended complaint in a timely manner will result in dismissal of the Complaint itself.  
CONCLUSIONS OF LAW



1.
Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  


2.
Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  


3.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  


4.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  


5.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997), 1997 Pa. Commw. LEXIS 148.  


6.
The averments in the Complaint are insufficient to enable Respondent to formulate a meaningful response.

ORDER


THEREFORE,


IT IS ORDERED:


1.
That the Preliminary Objections filed by Pennsylvania American Water Company at PUC Docket No. C-2009-2138587 are granted.


2.
That the Complainant is directed to file an Amended Complaint within thirty days of the date of this Order with the Commission’s Secretary and serve a copy upon Respondent and the undersigned administrative law judge at the following addresses:

Brian J. Knipe, Esq.
Buchanan Ingersoll & Rooney PC

17 North Second Street

15th Floor

Harrisburg PA 17101-1503

Administrative Law Judge Susan D. Colwell

Pa. Public Utility Commission

P.O. Box 3265

Harrisburg PA  17105-3265


3.
Failure to file a timely amended complaint will result in the Complaint being dismissed.

Dated:
April 2, 2010




 _____________________________








Susan D. Colwell








Administrative Law Judge

C-2009-2138587 - Karen Feitt & Geno Mendoza Jr v. Pennsylvania-American Water Company
Karen Feitt &  Geno Mendoza Jr 

14 W Bellecrest Avenue
Pittsburgh PA  15227
412.882.4045 

Brian J Knipe Esquire
Michael T Killion Esquire
Pennsylvania-American Water Company
Buchanan Ingersoll & Rooney PC
17 N 2nd Street  15th Floor
Harrisburg PA  17101-1503
717.237.4820

� Complainant refers to himself as a paralegal, which is only evidenced by having copied unrelated and meaningless phrases from either a legal book of forms or another case.  In addition, he refers to the parties as “plaintiffs” and “defendants,” which are civil case designations, and not the terms used in administrative proceedings.  It is not clear which party here he refers to as the plaintiff, and which is the defendant, which only supports the need for a more specific pleading.


� § 1.54. Service by a party.


(a) Pleadings, submittals, briefs and other documents, filed in proceedings pending before the Commission shall be served upon parties in the proceeding and upon the presiding officer, if one has been assigned.


52 Pa. Code § 1.54(a).
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