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	v.								
							
UGI Energy Services, Inc.				


							
	OPINION AND ORDER

BY THE COMMISSION:

	     Before the Commission for consideration and disposition are the Exceptions filed by Digital 833 Chestnut, LLC (Digital or Complainant) on August 6, 2009, to the Initial Decision of Administrative Law Judge (ALJ) Guy M. Koster, issued herein on July 17, 2009.  On August 17, 2009, UGI Energy Services, Inc., also known as Gasmark (UGI) filed Reply Exceptions.    

History of Proceeding[footnoteRef:1] [1:      For a complete history, please refer to the Initial Decision at pages 1-4. ] 


	     On November 19, 2008, Digital filed a Formal Complaint (Complaint) with the Commission against PECO Energy Company, Philadelphia Gas Works and UGI (collectively, Respondents).  Although Digital filed only one Complaint, the Commission’s Secretary’s Bureau assigned three different docket numbers and docketed the Complaint against UGI at C-2008-2076623.

	     Alleging consumer protection violations, Digital sought an order from the Commission to require reimbursement by each of the Respondents for amounts paid by Digital directly to the Respondents after Digital’s third party payor, Celeren Corporation (Celeren), failed to remit payments on Digital’s behalf.  Those payments were for electric and natural gas services rendered by the Respondents.  Digital made payment to Celeren for those utility services, under the terms of a contract.  Celeren was to, in turn, remit those payments to the respective utilities but failed to do so.  Digital’s accounts became delinquent.  Digital further averred that the Respondents failed to properly notify it of the resulting delinquencies.  

	     On May 26, 2009, UGI filed a Motion to Dismiss the Complaint (Motion).  The Motion argues generally that the issues raised in the Complaint do not involve any violation of the Commission’s Regulations, but rather pertain to a private contract between the Parties.  As such, avers UGI, the Commission lacks jurisdiction to adjudicate the claims raised in the Complaint.      

	     On June 15, 2009, Digital filed an Answer to UGI’s Motion, requesting that the Motion be denied.  Digital argued, inter alia, that the Motion should be denied because the issue of Commission jurisdiction was not raised as new matter in UGI’s Answer to the Complaint.

	     On July 17, 2009, ALJ Koster issued an Initial Decision in which he granted UGI’s Motion to Dismiss.  The ALJ stated that, if he accepts as true all the facts alleged in the Complaint, Digital is not entitled to relief as a matter of law.  The ALJ points out that UGI is a natural gas supplier (NGS) and not a public utility as defined by the Public Utility Code (Code) or the Commission’s Regulations.  Additionally, there is no dispute that Digital’s Complaint arises from contracts between Digital and Celeren and between Digital and UGI.  The ALJ found that the Commission lacks the jurisdiction to entertain an action for breach of contract, or to award damages or any other form of relief in an action for breach of contract.  As such, the ALJ granted UGI’s Motion to Dismiss finding it appropriate.  I.D. at 12.  

	     Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.

Discussion

     In his Initial Decision, ALJ Koster reached Findings of Fact Nos. 1‑ 6, I.D. at 4-5, and Conclusions of Law Nos. 1-3, I.D. at 12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

	     Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

    As noted above, the Complaint herein was filed by Digital, the owner of an office building in Philadelphia, against UGI, which is a licensed NGS.  Digital, through its property manager, PAMI Renaissance Properties, Inc. (PAMI), entered into an Outsource Service Agreement with Celeren.  Celeren was to act as a third party payor on behalf of Digital. Under the terms of the contract, Digital was to pay Celeren, who in turn was to pay UGI for energy services provided under the terms of a Master Natural Gas Sales Agreement entered into between PAMI on behalf of Digital and UGI.  Digital made payments to Celeren but Celeren failed to remit payments to UGI on Digital’s behalf.  

     Digital claims that UGI violated its duty to provide adequate customer services and protections, especially in light of the fact that Digital was using a third party payor.  Digital does not seek a Commission ruling on any matters related to the contract between UGI and Digital to provide service or between Celeren and Digital to make payments on its behalf.  Rather, Digital claims that “[p]ursuant to the Public Utility Code, PUC regulations, and PUC precedent, UGI thus owed a duty to [Digital] to inform it of the alleged delinquency so that [Digital] could take appropriate action to enforce its rights against Celeren and mitigate the alleged delinquency.”[footnoteRef:2]  Digital asserts that it ended up paying for its gas service twice, once to Celeren who failed to pay UGI on its behalf and then, after it became aware of its account delinquencies, a second time to UGI directly for its arrearages.  Citing § 1312(a) of the Code, 66 Pa. C.S. § 1312(a), as authority, Digital seeks a refund of the monies it claims to have paid directly to UGI after it learned that Celeren failed to remit payments due and owing to UGI. [2:      Complaint at ¶ 48.] 


     UGI filed a Motion to Dismiss Digital’s Complaint on procedural grounds, alleging that, unlike the other two Digital cases on the March 11, 2010 Public Meeting agenda,[footnoteRef:3] this case involves a licensed NGS, not a regulated public utility, whose contractual relationships with its customers are defined by private contract rather than by the provisions of a Commission-approved tariff.  UGI avers that, since the parties to the contract agreed that a court of equity (Common Pleas Court of Berks County) would have exclusive jurisdiction over disputes arising from the contract, the Commission should refrain from asserting jurisdiction over the Master Natural Gas Sales Agreement. [3:      Digital 833 Chestnut, LLC v. Philadelphia Gas Work, Docket No. C‑2008‑2076235; and Digital 833 Chestnut, LLC v. PECO Energy Company, Docket No.  C‑2008-2076610.] 


     The ALJ, in his Initial Decision, granted UGI’s Motion and dismissed Digital’s complaint with prejudice, finding that the case involves a contractual dispute seeking damages over which the Commission has no jurisdiction.  The ALJ reasoned that the issues raised in the Complaint do not involve any violation of the Commission’s regulations, but do involve issues regarding breach of contract.  The ALJ held that, although the Commission exercises limited jurisdiction over disputes involving contracts between an NGS and its customers, it does so only in instances involving lack of adequate notice prior to terminations of service, which is not the case at hand.[footnoteRef:4] [4:      I.D. at 12.] 


     Digital filed Exceptions asserting that the Initial Decision erred in holding that the Commission does not have jurisdiction to resolve Digital’s Complaint and in failing to adequately consider the consumer protections and services duty that UGI owed Digital.

     On review, it does not appear appropriate to dismiss this case on preliminary objections, as the ALJ did, without examining the scope of our authority over NGSs, and, if that authority is established, without the benefit of an evidentiary record to develop the facts of this matter so that the questions raised regarding the duties and obligations of the Parties can be explored.  We note that, when ruling on a Motion to Dismiss, the Commission is obligated to consider as true all well pled material facts of the nonmoving party, as well as every reasonable inference drawn from those facts.[footnoteRef:5]  Digital asserted clearly in its Complaint that it is not seeking any damages for breach of contract on the part of Celeren.  Rather, this case involves the assertion that duties owed by UGI, an NGS, to its customer, Digital, have been breached in violation of the consumer protection provisions of the Code and the corresponding regulations.  [5:   See County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985).  
] 


     We note that, although the Commission regulates NGSs to a lesser extent than public utilities, § 2208(e) of the Natural Gas Choice and Competition Act, 66 Pa. C.S. § 2208(e), does expressly provide that “the Commission may forbear from extending its regulation of natural gas suppliers beyond licensing, bonding, reliability and consumer services and protections, including all applicable portions of 52 Pa. Code Ch. 56.”  The apparent meaning of this provision is that the Commission, acting within its discretion, may refrain from exercising its jurisdiction over NGSs in all matters included within the Code except for NGSs’ behavior related to licensing, bonding, reliability and consumer services and protections.

     Because the requisite authority exists, it then becomes necessary to determine whether UGI breached any of its consumer service and protection duties to its customer, Digital.  The focus of this matter on remand should be whether UGI owed a duty to Digital to notify it that its account was delinquent or, on the other hand, did UGI act reasonably in providing customer services to Digital under the facts of this case?  Some pertinent questions are: (1) Because Digital’s third party payor was in default for many months, did this create a duty on the part of UGI to notify Digital that its account was delinquent when Digital’s third party payor was the one who failed to pay? (2) Did UGI know that Celeren was a third party payor? (3) Was Digital obligated to make that fact known to UGI?  

     As the proceeding now stands, there is no record discussing what, if any, duties were owed to whom, and, if such duties did exist, when they arose.  Without passing judgment on the merits of Digital’s ultimate claim for refunds, these issues are within our jurisdiction to explore and address.  Accordingly, this matter will be remanded to the Office of Administrative Law Judge for a full hearing of these issues.[footnoteRef:6]  [6:      This Commission previously declined to exercise jurisdiction over another licensed entity, an NGS, in a similar case, also involving Celeren.  That case was pled as a contract dispute and as a potential tariff violation obligating Philadelphia HGI Associates, LP to look for compensation from Celeren, as opposed to a consumer services and protection dispute.  See Philadelphia HGI Associates LP v. Hess Corporation, Docket No. C-2008-2069141, (Order entered August 28, 2009).  That is not the situation in the instant case which involves the appropriate level of customer services and protections that were owed by an NGS to its customer. 
] 


Conclusion

	     We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the pleadings, we conclude that the Exceptions filed by Digital are meritorious, and, accordingly, those Exceptions will be granted.  The Initial Decision will be reversed and this matter will be remanded to the OALJ; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by Digital 833 Chestnut, LLC, to the Initial Decision of Administrative Law Judge Guy M. Koster, issued herein on July 17, 2009, are granted consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Guy M. Koster herein, issued on July 17, 2009, is reversed consistent with this Opinion and Order.

		3.	That this matter is remanded to the Office of Administrative Law Judge for further proceedings as deemed appropriate.		
[image: ]

							BY THE COMMISSION,



							James J. McNulty
							Secretary

(SEAL)

ORDER ADOPTED:  March 25, 2010

ORDER ENTERED:  April 8, 2010
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