BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Daniel H. Pattison
:




:

v.





:

C-2009-2082624


:

PECO Energy Company
:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On December 31, 2008, Barbara Pattison (“Complainant”)
 filed a formal Complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) for billed electric service.  Complainant stated that in 1995 her family filed Chapter 13 bankruptcy but PECO reached an erroneous amount due in excess of $3,000 after the bankruptcy was closed.  Complainant alleged that the amount has doubled in excess of $6,000 with no explanation why this occurred.  Complainant requested that there be an investigation into the amount she owes.  

On January 26, 2009, Mr. Michael Swerling, Esquire, counsel for PECO, filed an Answer which denied that there were incorrect charges to Complainant’s electric service account.  PECO explained in great detail that Complainant filed two bankruptcy filings which were dismissed.  The second filing was then reconsidered and eventually discharged.  The second filing included the amount accrued in the first dismissed bankruptcy filing.  

PECO explained that the current account balance of $7,070.72 does not contain the amount in the discharged bankruptcy filing.  PECO is not seeking collection on the dismissed filing amount because it was included in the subsequent bankruptcy filing that was eventually discharged in January 2007.  Furthermore, PECO averred it is inappropriate for Complainant to make a claim about an amount that accumulated over 17 years ago.  
PECO asserted that the amount due on Complainant’s current account is $7,070.72 which accrued from September 13, 2001 to the present.  PECO stated that Complainant has a history of missed or late payments and paying less than the amount due when a payment is made on her account.  PECO contended that the account balance is due to the Complainant’s failure to pay her bills. 
PECO filed New Matter stating that Section 1312 of the Public Utility Code may bar the Commission authority to require the public utility to refund a collected amount.  The parties subsequently agreed that a payment arrangement should be in place, and the parties agreed to the amount of past due balance.  Consequently, the New Matter raised by PECO was no longer significant.
On February 7, 2009, a Hearing Notice was issued setting the Initial Hearing for Monday, April 27, 2009 at 10:00 a.m.  The Hearing Notice noted that Administrative Law Judge (“ALJ”) Jones was to preside over this matter.  
By Prehearing Order dated February 11, 2009, ALJ Jones provided procedural guidelines to the parties.  



A correspondence dated April 20, 2009 was sent to ALJ Jones from Complainant requesting, among other things, a telephonic evidentiary hearing to be held at 3:30 p.m. on the scheduled hearing date.  The ALJ sent the correspondence to counsel for PECO who did not object to the change in the scheduled hearing.  On April 23, 2009, Ms. Tishekia Williams, Esquire entered her appearance as counsel for PECO.  Counsel for PECO noted that on the scheduled date, April 27, 2009, she had a conflict in the afternoon.



By Order dated April 27, 2009, ALJ Jones treated the information of a conflict for the requested hearing change as a motion for continuance and granted it in part.  The Order explained that the Commission is not in the business of scheduling its hearings at the convenience of either party but seeks to accommodate the parties within reason so that their experience with the evidentiary hearing is not a hardship.  The Order resolved to change the hearing to a telephonic one however, the hearing was scheduled to start at 1:30 p.m.



On May 7, 2009, a Hearing Notice was issued which cancelled the hearing on April 27, 2009.  This Hearing Notice also rescheduled the hearing as an Initial Telephonic Hearing for Tuesday, June 9, 2009 at 1:30 p.m.


The telephonic hearing convened as scheduled.  Complainant appeared representing herself.  Ms. Williams appeared and presented one witness, Mr. Charles Thomas.  After about a half hour of settlement negotiations, the parties stipulated that a payment agreement should be put in place for the amount owed by the Complainant based on her current income.  The parties did not agree on the actual amount owed by the Complainant.  The hearing proceeded to determine the amount owed for a payment agreement.  Complainant did not present any exhibits.  PECO presented two exhibits that were admitted into the record without objection. 


The evidentiary hearing generated 45 pages of testimony in transcript and two PECO exhibits. The record for the proceeding was closed on June 30, 2009.  This matter is ripe for decision.

FINDINGS OF FACT

1. Complainant receives electric service from PECO at 2147 Maplewood Avenue, Abington, Pennsylvania (“Service Address”).  Tr. 11-12.

2. PECO stated that the amount owed as of the date of hearing was $7,753.91.  Tr. 9.
3. Complainant reluctantly agreed to the amount owed and acknowledged she could not dispute the amount.  Tr. 9, 12.
4. Complainant is employed and is the sole wage-earner at the Service Address.  Tr. 12.

5. Complainant is the only person residing at the Service Address.  Tr. 12.

6. Complainant’s gross salary is paid bi-weekly in the amount of $824.86 and Complainant does not have any other sources of income.  Complainant’s gross monthly income is ($824.86 x 2 = $1,649.72) $1,649.72.  Tr. 12-14.
7. Complainant filed for a divorce in December 2005.  Tr. 22.

8. Mr. Charles Thomas is a regulatory assessor employed by PECO.  As a regulatory assessor he reviews and responds to both informal and formal complaints raised against PECO with the PUC.  Tr. 25-26.

9.  As of the date of the hearing the last payment received from the Complainant was on March 2, 2009 in the amount of $300.  Tr. 27-28, PECO Exhibit A.

10. In a billing period from April 2004 through May 2009, approximately five years or 60 months, the Complainant made 25 payments.  Tr. 30, PECO Exhibit A.

11. Complainant does not pay her monthly bills timely and 25 payments out of 60 months are less than 50% of the payments due.  Tr. 30, PECO Exhibit A.
12. Complainant’s history of payment terms are as follows:

	Date effective
	Authority
	Case No.
	Terms
	Past due Balance

	11/2002
	BCS
	1187229
	$15/mon. + budget bill
	$476.86

	3/21/2005
	BCS
	1811019
	$16/mon. + budget bill
	$162.10

	1/25/2007
	PECO to settle formal complaint
	C-20066288
	$49.94/mon. + current bill 
	$3,345.78

	8/20/2007
	PECO
	N/A
	$162.33/mon. + current bill
	$4,058.26

	3/11/2008
	BCS
	2317957
	$201.72/mon. + budget bill
	$3,498.35




Tr. 31-32, PECO Exhibit H.

13. None of the payment arrangements made with PECO were kept.  Tr. 32.

14. Mr. Thomas testified that Complainant’s monthly income of $1,649.72 falls between 150% and 200% of the federal poverty guideline level resulting in a level two agreement for 24 months.  Tr. 34-35.

15. The outstanding balance of $7,753.91 would be divided into 24 payments in compliance with the federal poverty guidelines which is $7,753.91 ÷ 24 = $323.08.  PECO’s position would be a monthly payment of $323.08 to pay towards the Complainant’s arrearage.  Tr. 36.
16. Complainant does not agree to the monthly payment amount proposed by PECO.  Tr. 9.
17. PECO leaves whether the Complainant would make the monthly payment towards arrearage plus current or budget billing to the discretion of the Commission.  PECO simply requests that the Complainant satisfy the $323.08 monthly payment towards the arrearage.  Tr. 36.
18. Mr. Thomas stated that the budget billed amount as of the date of the hearing was $255.  Mr. Thomas also stated that the budget billed amount is subject to change based upon the usage of electric service by the Complainant.  Tr. 36-37. 

19. PECO reviews the budget billed amount every three to four months and adjusts the budget amount accordingly.  Tr. 37.
DISCUSSION



The issue in this proceeding is to determine what payment terms are reasonable for the outstanding balance accrued by Complainant.  Although the Complainant’s outstanding balance of $7,753.91 was not agreed to initially by the Complainant, during the evidentiary hearing Complainant reluctantly agreed that the $7,753.91 amount was indeed the accrued balance as of the hearing date for her electric service.


The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  


 Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Ms. Pattison did not find the terms provided by PECO for a payment arrangement as reasonable.  Tr. 9.  Ms. Pattison further alleged that she cannot pay the monthly amount proposed by PECO due to her marital situation among other things.  Tr. 22.

Section 1405(d) of the Public Utility Code is applicable to this proceeding because that section concerns the number of payment arrangements a customer who has defaulted on payment arrangements in the past can obtain.  66 Pa. C.S. § 1405(d).  It has been established through unrebutted testimony that Complainant has defaulted on past payment arrangements. (FOF 12 & 13).  Section 1405(d) of the Public Utility Code states, 
Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. 

66 Pa.C.S. § 1405(d).   PECO has chosen to exercise its discretion to establish a payment agreement rather than to assert that the Commission has no authority to establish a payment agreement for the Complainant.  


Pursuant to Section 1405(b) of the Public Utility Code,

The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customer with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa.C.S. § 1405(b).  
Complainant’s gross monthly income of $1,649.72 with a household of one person is between 175% and 200% of the Federal poverty level.  Federal Register, vol. 74, no. 14, 1-23-09, pp. 4199-4201.  According to Section 1405(b)(2) of the Public Utility Code, the payment agreement should not extend beyond two years.  66 Pa.C.S. § 1405(b)(2).  The amount of the balance due is undisputed at $7,753.91.  In compliance with the Public Utility Code, this balance is to be paid over two years which results in a payment of $323.08 (See FOF 15 above).  This is exactly what was proposed by PECO.  (FOF 15).  

The monthly payment amount for the arrearage as proposed by PECO is lawful and reasonable.  It is also reasonable for Complainant to pay the budget billed amount so that Complainant can average the amount due over the course of the winter months when usage may be high.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa. C.S. § 332(a).  


2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa. C.S. § 701.

4. The payment agreement terms proposed by PECO are lawful and reasonable.  66 Pa.C.S. § 1405(b).
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Ms. Barbara Pattison in the proceeding of Daniel H. Pattison v. PECO Energy Company at Docket No. C-2009-2082624 is sustained in part to the extent consistent with the prescribed payment arrangement and is otherwise denied and dismissed.

2.
That beginning with the first billing period subsequent to the date on which the Commission Order is entered in this proceeding, the Complainant shall pay monthly, the current budget billed charge (which is subject to routine continual review by PECO Energy Company) plus $323.08 until any existing arrearage is retired.  
3.
That if Complainant fails to adhere to the terms of this Order, the Respondent is authorized to terminate Complainant’s service pursuant to the provisions of 52 Pa.Code Chapter 56.
Date: September 30, 2009


















Angela T. Jones








Administrative Law Judge

	� 	Complainant confirmed that although the responsible person of record is Mr. Daniel Pattison, she is the estranged wife and resides at the electric service address of record, 2174 Maplewood Avenue, Abington, Pennsylvania and that she filed the formal Complaint.
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