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I.	HISTORY OF THE PROCEEDING


		On October 9, 2009, Duquesne Light Company (“Duquesne Light” or the “Company”) filed a petition with the Pennsylvania Public Utility Commission (“Commission”) seeking approval of a Default Service Plan.   In the petition, the Company requests approval of its proposed plan to provide default service to its customers from January 1, 2011 through May 31, 2013.  Duquesne Light’s current default service plan (the “POLR IV Plan”) expires on December 31, 2010.[footnoteRef:1]  Notice of the Default Service Plan was published in the Pennsylvania Bulletin on October 24, 2009. [1:  	Duquesne Light is a “public utility” and an “electric distribution company” as defined in Sections 102 and 2803 of the Pennsylvania Public Utility Code (the “Code”), 66 Pa. C.S. §§102, 2803.  It furnishes electric distribution and provider of last resort electric supply services to approximately 579,000 customers in the City of Pittsburgh, and in Allegheny and Beaver Counties, Pennsylvania.
] 


		The Commission’s Office of Trial Staff (“OTS”) entered its appearance in this proceeding, while the Office of Consumer Advocate (“OCA”) and the Office of Small Business Advocate (“OSBA”) filed notices of intervention.  The following entities filed petitions to intervene: Citizen Power, Inc. (“Citizen Power”), Constellation Energy Commodities Group, Inc. and Constellation NewEnergy, Inc. (collectively “Constellation”), Dominion Retail, Inc. (“Dominion”), Duquesne Industrial Intervenors (“DII”), First Energy Solutions Corporation (“FES”), and Retail Energy Supply Association (“RESA”).

		An initial prehearing conference was held on November 12, 2009.  The parties filed prehearing memoranda identifying potential issues and witnesses. At the prehearing conference, the presiding Administrative Law Judge (“ALJ”) granted the petitions to intervene of Citizen Power, Constellation, DII, Dominion, and FES.  The ALJ deferred ruling on RESA’s petition to intervene pending admission of counsel pro hac vice.   A procedural schedule was established at the prehearing conference.  On November 20, 2009, the hearing dates were changed from February 9-10, 2010 to February 11-12, 2010 due to the impending move of the Commission’s Pittsburgh offices.   Also on November 20, 2009, the ALJ issued a Second Interim Order granting RESA’s motion for admission of counsel pro hac vice, and RESA’s petition to intervene.
		The OCA, OSBA, Constellation, Dominion, FES, and RESA served direct testimony on December 21, 2009.[footnoteRef:2]  On January 19, 2010, rebuttal testimony was served by Duquesne Light, OCA, OSBA, Constellation, Dominion, and RESA.  On January 29, 2010, surrebuttal testimony was served by Duquesne Light, OCA, OSBA, Constellation, Dominion, and RESA.[footnoteRef:3]  In addition, Duquesne Light served rejoinder outlines on February 5, 2010.  Due to inclement weather conditions, the hearing dates scheduled for February 11-12, 2010, were postponed to February 24-25, 2010. [2:  	OTS, DII, and Citizen Power, Inc. did not serve testimony in this proceeding.]  [3:  	By Fifth and Sixth Interim Orders issued on March 1 and March 11, 2010 respectively, the parties’ prepared written testimony was admitted into the record by stipulation.
] 


		The parties undertook formal and informal discovery in this proceeding.  They held several settlement conferences.  As a result of these conferences and their efforts to examine the issues the various parties raised, a settlement in principle of all issues was achieved prior to the date set for evidentiary hearings.  On February 19, 2010, the Company advised the ALJ of the settlement in principle and the hearings scheduled for February 24-25, 2010 were canceled.

		Duquesne Light, OTS, OCA, OSBA, Citizen Power, Constellation, Dominion, FES, and RESA (hereinafter collectively referred to as the “Joint Petitioners”) either join in or do not oppose a Joint Petition for Settlement of All Issues (“Settlement”) that was filed on February 24, 2010.[footnoteRef:4]  The Settlement, which is incorporated herein by reference, provides for a default service plan for the period from January 1, 2011, through May 31, 2013.  Attached as Appendix “A” to the Settlement are pro forma tariff sheets to implement the default service plan.  Appendix “B” to the Settlement contains an Interrogatory Response clarifying the limited circumstances under which Duquesne Light may propose to modify the fixed price offering for residential and lighting customers.  Appendix “C” to the Settlement contains a default supply procurement schedule for the Company’s Small Commercial and Industrial (“C&I”) and Medium C&I customers.  Appendix “D” to the Settlement is the Supply Master Agreement for Small and Medium C&I default supply procurements.  The Joint Petitioners also submit statements in support of the Settlement attached thereto as Appendices “E” through “L.”  The Joint Petitioners represent that this Settlement is a reasonable resolution of this proceeding and is in the public interest and, therefore, request that the ALJ and Commission approve the proposed Settlement without modification.  This matter is now ripe for disposition. [4:  	Constellation is joining in Paragraphs 14-21 and 38-45 of the Settlement and agrees not to oppose the remainder.  RESA does not support, but also does not oppose, the inclusion of Paragraph 32 in the Settlement.  Citizen Power is not opposing the Settlement and has filed a letter of non-opposition with the Commission.] 


II.	SETTLEMENT TERMS AND CONDITIONS

		In support of this Settlement, the Joint Petitioners state as follows:

A.	Residential and Lighting Procurement and Rates

1. Duquesne Light will procure power for residential customers for the 29-month period commencing January 1, 2011, and ending May 31, 2013, using bilateral contracts as described in the testimony of James E. Wilson (Duquesne Light St. 2).

2. Duquesne Light will provide default service to all residential customers for the 29 months commencing January 1, 2011, and ending May 31, 2013, at a fixed rate of $78.60 per MWH.  The tariff supplement provided as Exhibit WVP-3 is provided as Appendix A to the Settlement.

3. Duquesne Light will provide default service to lighting customers at the fixed rates identified in Exhibit No. WVP-1 for the period commencing January 1, 2011, and ending May 31, 2013.  These rates are included in Appendix A to the Settlement.

4. The fixed rates for residential and lighting customers shall be subject to change, consistent with the Interrogatory Response provided as Appendix B to the Settlement, on 30 days’ notice to customers and approval of the Commission.
B.	Small C&I and Medium C&I Procurement

1. Duquesne Light will procure power to provide service to Small C&I (less than 25 kW maximum peak demand) and Medium C&I customers (from 25 kW up to, but not including, 300 kW maximum peak demand) for the 29-month period commencing January 1, 2011, and ending May 31, 2013, using Requests for Proposals (“RFPs”) to obtain full requirements contracts at the terms and on the schedule included in Appendix C to the Settlement.  Duquesne Light will engage an independent third party to assist in qualifying bidders, conducting bidder information sessions, receiving bids, ranking qualifying bids and determining winning bids.

2. Small C&I and Medium C&I procurements will be conducted simultaneously under the Schedule provided in Appendix C to the Settlement, except for the November 2012 procurement which will be only for Medium C&I customers.  (A procurement for Small C&I customers is not required in November 2012, because all procurements for Small C&I customers for the POLR V period will be completed by the end of May 2012).

3. Default service rates for Small C&I customers and Medium C&I customers will be based on the results of procurements in accordance with the filed tariff provisions in this proceeding, which results will be submitted to the Commission for approval.  Default service rates for Small C&I customers will be revised annually and will be subject to reconciliation as set forth in Appendix A to the Settlement.  Medium C&I rates will be revised semi-annually and will be subject to reconciliation as set forth in Appendix A to the Settlement.

4. The procurement contract (i.e., the Supply Master Agreement) for Small C&I and Medium C&I procurements, with the modifications agreed to by the Joint Petitioners, is provided as Appendix D to the Settlement.

5. With respect to documents related to the RFP, Duquesne Light:

a. Will remove from its form of non-disclosure agreement and will not include elsewhere in any document related to the RFP any provision, which would provide that Duquesne Light reserves the right to consider any and all factors that it deems appropriate in the determination of a successful bid, and/or that Duquesne Light has no obligation to accept any bid;

b. Will assure that discretion for rejecting bids is reserved only for the Commission and the RFP independent consultant, based on the RFP’s defined rules; and

c. Will, pursuant to the general timelines used in POLR IV, (i) send communications to potential suppliers and trade press providing notification of such bid date, including the address for the RFP website, (ii) provide copies of all proposed RFP pre-bid documents on the RFP website, (iii) work with interested parties to ensure that such RFP pre-bid documents are consistent with those used by Duquesne Light in the most recent Medium C&I procurement, updated to reflect only the changes proposed in the Default Service Plan, as modified by this Settlement, and (iv) subsequently provide copies of all final RFP pre-bid documents on its RFP website to reflect any additional changes necessary to ensure consistency with the Default Service Plan as modified by this Settlement that have been accepted by Duquesne Light.

6. There will be a cap on the number of tranches that can be awarded to one bidder in the simultaneous RFPs for Small C&I and Medium C&I customers and in the RFP for Medium C&I customers in November 2012.  Specifically, during the first five procurements scheduled, there will be 8 tranches bid, 6 for Medium C&I customers and 2 for Small C&I customers.  No one supplier will be awarded more than 6 of the 8 tranches.  After Commission approval, Duquesne Light will first award the 2 tranches for Small C&I customers to the qualified lowest bidder(s).  Duquesne Light will then award the 6 tranches for Medium C&I customers to the qualified lowest bidders, taking into account the combined 6 tranche maximum.  During the sixth procurement scheduled in November 2012, there will be a total of 6 tranches bid for Medium C&I customers and no tranches bid for Small C&I customers.  In this procurement, Duquesne Light will award the 6 tranches for Medium C&I customers to the qualified lowest bidders, but no supplier will be awarded more than 4 of the 6 tranches.

7. Duquesne Light will release the weighted average of all the winning bids separately for the Small C&I class and the Medium C&I class (not individual bid prices or supplier names) within 2 business days after approval by the Commission of the results and execution of all contracts and will publish the revised retail rates 15 days before they become effective.

8. If for any reason an RFP fails to attract a sufficient volume of bids, the Commission does not approve the submitted bids or an accepted supplier defaults, Duquesne Light will meet its default supply obligation on an interim basis through purchases in the PJM spot market and will be permitted to recover all the costs of such purchases and reasonable administrative costs from Small and/or Medium C&I customers.  Duquesne Light will submit to the Commission within 10 days after any such occurrence, a contingency plan to handle any default service shortfall.

C.	Large C&I Procurement Plan and Rates

1. Duquesne Light will continue to provide default service to Large C&I customers at day ahead hourly spot pricing in accordance with the filed tariff provisions in this proceeding, purchased directly from PJM.

2. Duquesne Light will monitor the results of the collaborative among PPL Electric Utilities Corporation (“PPL EU”) and the parties in its POLR proceeding concerning a monthly or quarterly load following service for Large C&I customers.  If the PPL EU collaborative results in the offering of such a service by PPL EU, Duquesne Light will monitor the results of such service and evaluate whether to offer a similar service in a future default service plan.



D.	Enhancements to Competition

1. Duquesne Light will offer to purchase EGS receivables for Medium C&I customers (25 kW to <300 kW) at a discount of 0.28% (0.10% for administrative costs and 0.18% for uncollectible costs).  The discount rate for purchase of receivables for Residential and Small C&I customers will be revised downward from 0.7% to 0.52% (0.10% for administrative costs and 0.42% for uncollectible costs).  Duquesne Light will purchase EGS receivables for Residential, Small and Medium C&I customers under the same rules and conditions as the current POR program.  The current program is included in pages 30A-30C of the Company’s Supplier Tariff, and pro forma tariff sheets provided in Appendix A to the Settlement to reflect the terms of the expanded POR program.  For sake of clarity, Duquesne Light agrees that it will not be permitted to recover retroactively from distribution ratepayers any difference between discounts applied to EGS receivables and uncollected amounts resulting from the purchase of EGS’ billings.

2. Duquesne Light will post documents (RFP guidelines, bid procedures, etc.) for the Small C&I and Medium C&I procurements within 30 days after the filing of the Settlement.

3. Duquesne Light will perform the following activities during POLR V to enhance competition in its service territory:

a. Provide customers with access to the OCA residential shopping guide via direct link to the OCA website.  The link will be located prominently on the homepage of http://www.duquesnelight.com/.

b. Provide customers with access to the Commission’s new comprehensive website, once it exists, via direct link.  The link will be located prominently on the homepage of http://www.duquesnelight.com/.  Once the new site exists, the parties shall discuss whether both the OCA and PUC links should appear on the homepage.

c. On a semi-annual basis, circulate information on Customer Choice, including promoting, via bill inserts/Service Line, the links on its website and any telephonic means for a customer to solicit information about customer choice and retail offers.

d. In the new customer packet and any other materials relating to new service, Duquesne Light shall advise new customers upon service initiation of the opportunity to obtain supply from an EGS.  The new customer packet and website area discussing initiation of new service, or transfer of service, will also contain a link to the OCA shopping guide and the new statewide website as discussed in subparagraph b, supra.

e. In addition to the foregoing measures, Duquesne Light will implement a competition enhancement program with the following features by January 1, 2011:

i. Development of a process to inform customers, under appropriate circumstances to be identified pursuant to the collaborative under subparagraph f, infra, of retail offers posted on the above-referenced websites when customers contact the Duquesne Light customer service center;

ii. Development of a process to inform customers of retail offers posted on the above-referenced websites when customers initiate new service or move service to a new location;

iii. Circulate information on the competition enhancement programs and posted retail offers via bill inserts/Service Line on at least a semi-annual basis.

f. The details of this competition enhancement program set forth in subparagraph e, supra, including content and implementation, will be developed through a collaborative process consisting of at least 3 meetings with interested parties.  The initial meeting shall occur within 30 days after the issuance of a final order in this proceeding.  If the parties are unable to reach consensus on the details of the competition enhancement program in this collaborative, the parties agree that such details will be litigated on an expedited basis to ensure implementation by January 1, 2011.

g. Duquesne Light will provide monthly, on the EGS section of its website, to all EGSs licensed in the Commonwealth, subject to the Commission’s customer privacy and protection rules, an updated view of each customer’s name, address (both service and billing) contact name, 12 individual rolling months of usage and demand, meter read cycle, rate plan, revenue code, profile group, POLR customer indicator, the current 1CP, and the current 5CP.  EGSs shall be allowed to download this information from the website.

h. Duquesne Light will notify Small and Medium C&I customers of their right to opt out of the release of customer information prior to the start of the POLR V period and will include material to permit new customers to opt out of release of customer information in its new customer packet.

i. This Settlement shall not be construed as an agreement by any party that the costs of the above-described competition enhancement program may be recovered by Duquesne Light in distribution rates.

4. Duquesne Light will place all labor, outside service costs, and all other costs related to POLR power procurement into a separate account and will only recover those costs through its POLR charges, unless otherwise directed by the Commission.  In order to avoid any cost shifting, the aforementioned costs shall be allocated to the appropriate procurement group (Residential, Small C&I, Medium C&I, and Large C&I) based on the costs incurred to serve that particular group.

5. Duquesne Light’s proposal to enter into long term contracts for energy, capacity and renewable credits from solar and hydro projects on behalf of residential default service customers will be removed from the POLR V proceeding and made the subject of a collaborative.  Duquesne Light will conduct the collaborative to attempt to develop a consensus on the specific parameters of Duquesne Light’s long term renewable energy procurements and to ensure that any such procurements result in a competitively-neutral outcome.  If parties are unable to reach a consensus, Duquesne Light may re-file its long term renewable energy procurement plan in a separate proceeding.  All parties reserve their rights to support or oppose such a filing to the Commission at that time.

E.	Miscellaneous Settlement Provisions

1. Duquesne Light will continue to procure ancillary services for its residential, lighting, Small C&I and Medium C&I default service customers from Duquesne Power, through the existing Power Supply Agreement used by the parties in POLR IV, from PJM Interconnection, LLC on the same methodology and manner that it did in POLR IV.  Duquesne Light will continue to recover ancillary services costs for residential, lighting, Small C&I and Medium C&I customers in its transmission service charge (“TSC”).

2. The Joint Petitioners request that the Commission find that the revenues and expenses associated with the default supply procurement for residential customers are to be contained in default service costs and will not be included in transmission or distribution costs for ratemaking purposes.

3. Duquesne Light Holdings will provide any credit support or guaranty on behalf of Duquesne Light for power procurement needs.  Under the Administrative Services Agreement previously approved by the Commission at Docket No. G-00041076, Duquesne entities are authorized to provide financial services, among other services, from one company to another.  However, to be clear for this proceeding, the Joint Petitioners request that the Commission approve this affiliated relationship so that Duquesne Light can receive credit support from its parent, Duquesne Light Holdings, to facilitate the necessary power procurement function.

4. The Joint Petitioners request that the Commission make the necessary findings under Section 2807(e)(3.7) of the Public Utility Code, 66 Pa. C.S.§ 2807(e)(3.7) as follows:

a. Duquesne Light’s Plan includes prudent steps necessary to negotiate favorable generation supply contracts;

b. Duquesne Light’s Plan includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis; and

c. Neither Duquesne Light nor its affiliated interests have withheld from the market any generation supply in a manner that violates federal law.

F.	The Public Interest

1. The Joint Petitioners declare they achieved this Settlement after an extensive investigation of Duquesne Light’s filing, including informal and formal discovery and the filing of direct testimony, rebuttal testimony, surrebuttal testimony and rejoinder outlines by a number of the Joint Petitioners.

2. Acceptance of the Settlement will avoid the necessity of further administrative proceedings at a substantial cost to the Joint Petitioners.

3. The Settlement has been agreed to, or not opposed by, all parties in this proceeding including representatives of all customer groups, wholesale suppliers and retail marketers.

4. Prompt approval of this Settlement will allow the Company to conduct procurement for Small and Medium C&I customers in May 2010 and avoid procurement in the potentially higher cost summer months.

5. Attached to the Settlement as Appendices “E” through “L” are Statements of Support submitted by Duquesne Light, OCA, OSBA, Dominion, DII, FES, RESA, and Constellation, setting forth the bases upon which they believe the Settlement is fair, just, and reasonable and, therefore, in the public interest.  OTS concurs that approval of the Settlement is in the public interest as evidenced by the attached signature of its assigned Senior Prosecutor.

G.	Conditions of the Settlement

1. The Settlement is conditioned upon the Commission’s approval of the terms and conditions contained in the Settlement without modification.  If the Commission modifies the Settlement, any Joint Petitioner may elect to withdraw from the Settlement and may proceed with litigation and, in such event, the Settlement shall be void and of no effect.  Such election to withdraw must be made in writing, filed with the Secretary of the Commission and served upon all Joint Petitioners within five (5) business days after the entry of an Order modifying the Settlement.

2. The Joint Petitioners acknowledge and agree that this Settlement, if approved, shall have the same force and effect as if the Joint Petitioners had fully litigated this proceeding.

3. The Joint Petitioners propose this Settlement to settle all issues in the instant proceeding, with the exception of issues that may arise as a result of the collaboratives and/or future filings established under the Settlement.  If the Commission does not approve the Settlement and the proceeding continues, the Joint Petitioners reserve their respective rights, including the right to present additional testimony, participate in hearings and to conduct full cross-examination, briefing and argument.  The Settlement is made without any admission against, or prejudice to, any position which any Joint Petitioner may adopt in the event of any subsequent litigation of this proceeding, or in any other proceeding.

4. This Settlement may not be cited as precedent in any future proceeding, except to the extent required to implement this Settlement.

5. The Commission’s approval of the Settlement shall not be construed to represent approval of any Joint Petitioner’s position on any issue, except to the extent required to effectuate the terms and agreements of the Settlement.
6. It is understood and agreed among the Joint Petitioners that the Settlement is the result of compromise, and does not necessarily represent the position(s) that would be advanced by any party in this proceeding if it were fully litigated.

7. This Settlement is being presented only in the context of this proceeding in an effort to resolve the proceeding in a manner that is fair and reasonable.  The Settlement is the product of compromise.  This Settlement is presented without prejudice to any position that any of the parties may have advanced and without prejudice to the position any of the parties may advance in the future on the merits of the issues in future proceedings, except to the extent necessary to effectuate the terms and conditions of this Settlement.  This Settlement does not preclude the Joint Petitioners from taking other positions in proceedings of other electric distribution companies.

8. If the ALJ adopts the Settlement without modification, the Joint Petitioners waive their rights to file exceptions.

III.	DISCUSSION

		The Commission encourages parties in contested on-the-record proceedings to settle cases.  See, 52 Pa. Code §5.231.  Settlements eliminate the time, effort and expense of litigating a matter to its ultimate conclusion, which may entail review of the Commission’s decision by the appellate courts of Pennsylvania.  Such savings benefit not only the individual parties, but also the Commission and all ratepayers of a utility, who otherwise may have to bear the financial burden such litigation necessarily entails.

		By definition, a “settlement” reflects a compromise of the positions that the parties of interest have held, which arguably fosters and promotes the public interest.  When active parties in a proceeding reach a settlement, the principal issue for Commission consideration is whether the agreement reached suits the public interest.  Pa. P.U.C. v. CS Water and Sewer Associates, 74 Pa. P.U.C. 767, 771 (1991).  In their supporting statements, Duquesne Light, OCA, OSBA, Dominion, DII, FES, RESA, and Constellation conclude, after extensive discovery and discussion, that this Settlement resolves all contested issues in this case, it fairly balances the interests of Duquesne Light, its ratepayers, wholesale suppliers and retail marketers, it is in the public interest, it is consistent with the requirements of Sections 2801-2812 of the Public Utility Code, 66 Pa. C.S. §§2801-2812, and it should be approved.

A.	Duquesne Light’s Position

		Duquesne Light believes that it is important to consider the Settlement as a whole – how it accommodates the experience and expectations of each class of customers, how it builds on the existing development of previous POLR plans and how it balances customer interests in stable rates while also promoting competition.  Under Act 129, the General Assembly specifically found that the Commission must take into account the benefits of price stability over time when reviewing default service plans.  Act 129, Preamble.  The Settlement adopts different procurement methodologies and provides different levels of price stability for each customer class.  Specifically, smaller customers are provided greater levels of price stability than larger customers, to account for the experience and expertise of each customer class.  Under the Settlement:

· Residential and lighting customers, which represent about 31 percent of the total load in Duquesne Light’s service area, are provided stable fixed rates for the 29-month term of the Plan.  Default supplies for these customers will be acquired through competitively procured, arms length bilateral contracts with non-affiliated wholesale suppliers.

· Small C&I customers, which comprise approximately 7 percent of the total load in Duquesne Light’s service area, are offered yearly rates that are reconciled to actual costs.  Default supplies for these customers will be acquired through a competitive Request for Proposal (“RFP”) process for a portfolio of full requirements contracts purchased at different points in time.

· Medium C&I customers, which comprise approximately 17 percent of the total load in Duquesne Light’s service area, are offered 6 month rates that are reconciled to actual costs.  Default supplies for these customers will be acquired through a competitive RFP process for a portfolio of laddered full requirements contracts.

· Large C&I customers, which comprise approximately 45 percent of the total load in Duquesne Light’s service area, are provided day ahead hourly spot market prices.  Default supplies for these customers will be acquired in the PJM Interconnection LLC (“PJM”) day-ahead market.

Duquesne Light posits these competitive procurement processes, blended with differing levels of rate stability, have been crafted to meet the needs of each customer class taking into account the different circumstances and competitive opportunities of each customer class.  This balanced default service plan complies with the procurement processes identified in Act 129 and clearly support the public policy objectives of the Act of providing affordable electric service at least cost taking into account the benefits of price stability over time.

		In addition to the procurement plans for each customer class, the Settlement adopts multiple competitive market enhancements.  These enhancements include a revised POR program with lower discount rates for EGSs serving residential, Small C&I and Medium C&I customers, additional measures to educate customers about competition and a collaborative to develop processes to inform customers of retail offers posted on the OCA and Commission web sites.

		Duquesne Light believes the Settlement adopts a reasonable, well-balanced default service procurement plan and will continue to advance competition in the Company’s service territory.  It opines the Settlement is just and reasonable and should be approved.



	1.	Residential and Lighting Procurement and Rates

		One of the primary objectives of Act 129 is to provide default service customers price stability.  In the Preamble of Act 129, the Pennsylvania General Assembly states:

The General Assembly recognizes the following public policy findings and declares that the following objectives of the Commonwealth are served by this act:

(1) The health, safety and prosperity of all citizens of this Commonwealth are inherently dependent upon the availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost, taking into account any benefits of price stability over time and the impact on the environment.  (Emphasis supplied).


		Under the Settlement, Duquesne Light will provide residential and lighting customers stable, fixed rates for the 29-month default service period (Settlement ¶11).  Under the default service plan, the average residential customer will experience a 9.8% increase in default supply costs, which translates to a 5.1% increase on a total bill basis (Duquesne Light Exh. WVP-1 – WVP-2).  Since restructuring, one of Duquesne Light’s primary goals has been to provide its residential and lighting default service customers with price stability so that these customers do not experience significant price fluctuations and in order to provide a fixed price against which EGSs may compete.  Duquesne Light has provided its residential and lighting customers stable default service rates for approximately 10 years, and this price stability will continue for the next 29 months under the Settlement.

		Duquesne Light notes that its fixed rate plans for residential customers have promoted competition in the Company’s service territory.  Fixed prices provide a transparent, known price level that customers can readily compare to competitive offers from EGSs (Duquesne Light St. 1-R at 18).  In this regard, Duquesne Light has had for many years and continues to have one of the highest shopping levels for residential customers in the United States (22% of residential customer load was obtaining supply from an EGS as of July, 2009) (Duquesne Light St. 1-R at 18; Duquesne Light Exh. NSF-1 at 2).

		Under the Settlement, Duquesne Light will procure default supplies for residential and lighting customers through bilateral contracts that will be competitively procured in the wholesale market.  Duquesne Light will survey the market for the lowest prices, negotiate with multiple suppliers and purchase in the most opportune manner (Duquesne Light St. 2-R at 8).  In addition, Duquesne Light will not enter into bilateral contracts with its affiliates to procure default energy supplies for residential and lighting customers.

		Under the Settlement, the Company will rely on industry standard International Swap Dealers Association, Inc. (“ISDA”) and Edison Electric Institute (“EEI”) Master Agreements to procure default supplies for residential customers (Settlement ¶10; Duquesne Light St. 2 at 6).  The Company notes that Act 129 specifically provides that when entering into bilateral contracts, electric distribution companies (“EDCs”) should rely on “standard industry templates widely accepted in the industry or variations thereto accepted by the parties.”  66 Pa. C.S. §2803 definition of “Bilateral Contract.”  Further, Act 129 provides that “Standard industry templates may include the EEI Master Agreement for physical energy purchases and sales and the ISDA Master Agreement for financial energy purchases and sales.”  Id.

		Duquesne Light explains it will procure a portfolio of competitively procured bilateral contracts of varying durations.  Specifically, the portfolio will conclude multi-year, annual, seasonal and monthly contracts (Duquesne Light St. 1 at 14).  It will include a mix of peak, off-peak and weekend contracts.  Duquesne Light will also purchase supplies in the spot market on an as-needed basis.  Duquesne Light anticipates that approximately 25% to 40% of the bilateral purchases would be for the full 29-month period, 25%-40% for 12-month periods, 15%-30% as seasonal and monthly purchases, and 5%-15% of spot purchases (Duquesne Light St. 2 at 15).  Duquesne Light also explains this mix of contracts was comparable to the mix of contracts procured for fixed rate customers under the POLR IV plan (Duquesne Light St. 2-R at 6).

		The Company contends the residential procurement plan agreed to by the Joint Petitioners under the Settlement fully complies with Act 129.  Under Section 2807(e)(3.1), EDCs are required to competitively procure default supplies through auctions, requests for proposals or bilateral agreements that are “consistent with a Commission-approved competition procurement process.”  66 Pa. C.S. § 2807(e)(3.1).  As explained above, Duquesne Light will procure its bilateral contracts in the wholesale market, with no purchase from affiliates, pursuant to the competitive process.

		Duquesne Light concludes Act 129 does not require EDCs to conduct a formal bidding process to acquire default supplies through bilateral contracts.  Rather, it requires the overall process to be approved.  (See, 66 Pa. C.S. § 2807(e)(3.1)(iii)(B); Duquesne Light St. 2-R at 5).  Duquesne Light has set forth the competitive process by which it will acquire default supplies for residential and lighting customers.  The Settlement adopts this process by setting forth the types and lengths of contracts that will be employed.  Under the Settlement, the Joint Petitioners are requesting that the Commission approve this process, pursuant to Act 129.[footnoteRef:5] [5:  	Duquesne Light further notes that if EDCs were required to conduct a formal bidding process for bilateral contracts, this would, in effect, write the bilateral contract provisions out of Act 129.  Parties do not generally obtain bilateral contracts in the wholesale market through structured procurement processes.] 


		Duquesne Light notes that under the residential procurement plan, it will assume the risk of increases or decreases in default supply costs and changes in load by providing residential and lighting customers fixed supply rates that were established at the time of its default service filing in October 2009.  As a result, Duquesne Light is offering residential and lighting customers a significant price stability benefit not typically offered in a solicitation process.  While Duquesne Light will acquire electricity at competitive market prices to supply default service, Duquesne Light (and not the retail customer) will assume the costs and risks associated with future market price movements from the time of its filing in October 2009 through the duration of the delivery period ending May 2013.  Unlike the solicitations conducted in Pennsylvania and elsewhere, the Commission will have more time to review and approve the supply rates as opposed to approving a process with an uncertain price outcome.  Duquesne Light’s fixed rate offer allows residential and lighting customers to lock-in market price levels at the time of Duquesne Light’s filing, rather than rely on the results of future solicitations that could expose these customers to market prices that may be significantly higher than the market price levels as of October 2009.  Duquesne Light is providing a fixed price to residential and lighting customers in order to provide customers with stable default service rates.  As explained above, the Commission is required to take into account the benefits of price stability over time when considering a default service plan.  Act 129, Preamble, Public Policy Findings and Objectives (1).  In order to provide stable fixed rates, Duquesne Light will not reconcile default supply costs and recoveries for residential and lighting customers.[footnoteRef:6] [6:  	Act 129 does not prohibit EDCs from assuming the risks of providing fixed price default service.  In fact, the statutory cost recovery mechanism gives EDCs the right to reconcile default service costs but does not require reconciliation of costs.  66 Pa. C.S. §2807(e)(3.9).] 


		Duquesne Light could not guarantee its residential and lighting customers stable, fixed rates, if the Company did not assume the risks of increases or decreases in default supply costs.  Duquesne Light believes that it is important that residential customers have price stability and not bear these risks.

		The Company opines the default service plan for residential and lighting customers is clearly in the public interest.  It provides substantial benefits to customers in the form of stable, fixed rates over the 29-month term of the default service plan.  In addition, it continues to promote competition by giving customers a known fixed price to compare to EGS offers.  Duquesne Light notes that Dominion, the largest competitive supplier of residential customers in the Company’s service territory supports fixed rates for residential default service customers and believes this type of rate structure advances competition for residential and small commercial customers (Dominion St. 1 at 3).  Duquesne Light opines the default service plan for residential and lighting customers is in the public interest and should be approved.
	2.	Small C&I and Medium C&I Procurement

		Under the Settlement, Duquesne Light will procure default supplies for Small commercial and industrial (“C&I”) customers (less than 25 kW maximum peak demand) and Medium C&I customers (25 kW to less than 300 kW maximum peak demand) through simultaneous but separate RFPs for full-requirements contracts (Settlement ¶14).  Duquesne Light will hire an independent third party to monitor the RFP process and to determine winning bidders (Settlement ¶14).  Rates for Small C&I customers will be revised annually and rates for Medium C&I customers will be revised semi-annually to reflect costs of power procured pursuant to the RFPs.  Rates shall be subject to full reconciliation of costs and revenues.  (Settlement ¶16).

		Act 129 allows EDCs to acquire default supplies through competitive RFPs.  66 Pa. C.S. § 2807(e)(3.1).  Therefore, the Small and Medium C&I procurement plan complies with the procurement methodologies allowed by Act 129.  In addition, this plan will provide appropriate levels of price stability for these customer classes.  Under Duquesne Light’s current default service plan, rates for Medium C&I customers are adjusted semi-annually, and the Company believes that it is appropriate to continue this level of price stability for these customers (Duquesne Light St. 1-R at 5).  The Company notes that 40% of its Medium C&I load is currently shopping (Duquesne Light St. 3 at 19).  The Company believes the procurement methodology adopted under the Settlement will continue to promote competition for Medium C&I customers, since it continues the currently effective successful procurement plan.

		As stated above, rates for Small C&I customers will be revised on an annual basis.  Currently, the Company provides its Small C&I customers default service under three-year fixed rates that expire on December 31, 2010 (Duquesne Light St. 1-R at 5).  Accordingly, under the Settlement, these customers will experience more frequent rate changes than they have in the past, because their rates will change annually based on structured RFPs.  Given that these customers have previously received fixed rates, the Company believes it is important to provide Small C&I customers with greater price stability than the Medium C&I customers, who will continue to be subject to semi-annual rate changes (Duquesne Light St. 1-R at 5).  Therefore, the Company avers the default service plan appropriately balances price stability concerns for both Medium and Small C&I customers.  Further, the revisions to the plan for Small C&I customers as compared to the prior fixed rate plan demonstrates the evolving nature of Duquesne Light’s default service plans over time to meet the needs of customers and to support competition.

		Under the Settlement, the Joint Petitioners agree to revisions to the Company’s proposed Supply Master Agreement (“SMA”) for the Small and Medium C&I procurements.  In testimony, Constellation requested that Duquesne Light adopt the SMA approved by the Commission in the West Penn Power Company d/b/a Allegheny Power (“Allegheny”) default service proceeding at Docket No. P-00072342.  As a compromise under the Settlement, the Joint Petitioners agree to certain revisions to Duquesne Light’s SMA to make it more consistent with the Allegheny SMA.  These revisions make the SMA consistent with SMAs used by some other EDCs.  They are intended to encourage additional wholesale suppliers, such as Constellation, to participate in the RFP process for Small and Medium C&I customers and thereby increase wholesale competition for the benefit of customers.

		In testimony, Constellation also proposed that the Company make certain modifications to its RFP rules and documents.  Under the Settlement, the Joint Petitioners agree to revise the Company’s RFP documents to clarify that only the Commission and the RFP independent consultant can reject bids (Settlement ¶¶18(a)-18(b)).  In addition, the Settlement clarifies that Duquesne Light will send RFP communications to suppliers and trade press regarding bid dates, provide proposed RFP pre-bid documents on the Company’s website, work with interested parties to update the Company’s RFP bid documents and provide final RFP pre-bid documents on its RFP website.  The Settlement also provides that Duquesne Light will post RFP guidelines and bid procedures for the Small and Medium C&I procurements within 30 days after the filing of the Settlement (Settlement ¶25).  The Company believes these Settlement provisions are in the public interest as they will ensure that wholesale suppliers have the information they need to participate in the RFP process.

		In this proceeding, the Company proposed a 50% load cap on the amount of supply that any one bidder could win in the Small and Medium C&I procurements (Duquesne Light St. 2 at 13).  Certain parties disagreed and proposed that the Company eliminate the cap on the amount of load any one bidder could supply.  The Settlement adopts a compromise of the parties’ positions and provides for a 75% cap for the first 5 procurements under the default service plan and a 67% cap on the last procurement.[footnoteRef:7]   Duquesne Light notes these caps are generally consistent with load caps that the Commission has approved in other EDCs’ default service proceedings. [7:  	The caps are expressed in terms of the maximum number of tranches that can be awarded to a single supplier of the total tranches bid.  The final procurement is solely for Medium C&I customers and provides for 6 tranches as compared to 8 tranches in the first 5 procurements.] 


		For example, in Metropolitan Edison Company’s and Pennsylvania Electric Company’s recent default service proceeding, the Commission approved a load cap of 75%, expressed in terms of the maximum number of tranches that any one supplier could win in the default service supply auctions.  Joint Petition of Metropolitan Edison Company and Pennsylvania Electric Company for Approval of Their Default Service Programs, Docket Nos. P‑2009-2093053 and P-2009-2093054, Order entered November 6, 2009 at 18.  In addition, the Commission approved a load cap of approximately 67% (2/3 of the number of tranches) for suppliers under a default service plan for Pennsylvania Power Company.  Petition of Pennsylvania Power Company for Approval of Interim POLR Supply Plan, Docket No. P‑00052188, Order entered April 28, 2006.

		Under the Settlement, Duquesne Light agrees to release the weighted average bid price for Small and Medium C&I procurements within 2 business days after approval by the Commission of the results of the RFP and execution of all contracts.  The Company also has agreed to publish retail rates 15 days before they become effective (Settlement ¶20).  These Settlement provisions were important to OSBA and RESA, and Duquesne Light believes they are in the public interest.

		The Settlement also sets forth a contingency plan in the event the Commission does not approve certain bid results or an accepted supplier defaults (Settlement ¶21).  This Settlement provision is in the public interest, because it provides clarity regarding the steps the Company will take to acquire replacement supplies under these circumstances.

	3.	Large C&I Procurement Plan and Rates

		Under the Settlement, Duquesne Light will continue to procure default supplies for Large C&I customers in the day ahead hourly PJM market.  Duquesne Light notes that no party in this proceeding, including DII, challenged this procurement plan.

		The Company provided its Large C&I customers with hourly real-time pricing beginning on January 1, 2005 under the POLR III plan and switched to day-ahead hourly pricing on January 1, 2008 under the POLR IV plan.  Duquesne Light was one of the first utilities in the nation to offer hourly pricing to all customers greater than 300 kW and currently has one of the lowest kW thresholds for hourly price service in the United States, offering hourly price default service to approximately 45 percent of its total system load (Duquesne Light St. 3 at 23).  As of July 2009, 96% of the Company’s Large C&I load was taking service from competitive suppliers.  The Company’s Large C&I customers are accustomed to day-ahead pricing, and this procurement and pricing methodology has encouraged competition for these customers.  Therefore, Duquesne Light claims continuation of day-ahead hourly default service for Large C&I customers is in the public interest and should be approved.

		In addition, in response to a request from DII, Duquesne Light agrees to monitor the results of a collaborative arising out of PPL Electric Utilities Corporation’s recent default service proceeding concerning a monthly or quarterly load following service for Large C&I customers (Settlement ¶23).  Duquesne Light also agrees to evaluate whether to offer a similar service in future default service proceedings.



	4.	 Enhancements to Competition

		Duquesne Light contends the Settlement provides a well-balanced default service plan based on a proven successful model that will continue to support competition in its service area.  Duquesne Light currently has the eighth highest percentage of customer load shopping of any electric utility in the United States (Duquesne Light St. 3 at 21 and Exh. NSF-1 at 1).    This has been the result of the Company’s prior default service plans and the steps the Company has taken to encourage competition in its service territory, including early implementation of a purchase of receivables (“POR”) plan, open discussions with EGSs to discuss supplier issues, customer information sharing with EGSs, customer education, elimination of energy blocks and energy-related demand charges, and other measures, in particular, the first POR program by a major EDC in the Commonwealth (Duquesne Light St. 1 at 5-6).

		In this proceeding, RESA and Dominion argued that Duquesne Light should implement additional measures to promote competition.  The Settlement accommodates these requests in several respects.

		Under the Settlement, Duquesne Light will purchase EGS receivables for Medium C&I customers at a discount of 0.28% (0.10% for administrative costs and 0.18% for uncollectible costs).  In addition, the Company will purchase EGS receivables for residential and Small C&I customers at a discount rate of 0.52% (0.10% for administrative costs and 0.42% for uncollectible costs) (Settlement ¶24).  This is lower than the current discount rate for residential and Small C&I customers of 0.70% (0.28% for administrative costs and 0.42% for uncollectible costs) and should encourage additional EGSs to offer service to customers in the Company’s service territory.

		The Company also will inform customers of retail offers by directing customers to the OCA and Commission websites in bill inserts and new customer packets.  These actions are set forth in Paragraph 26 of the Settlement.  In addition, the Company has agreed to a collaborative process to implement a competition enhancement program.  The details of this collaborative process are also set forth in Paragraph 26 of the Settlement.

		The Company also agrees, subject to applicable Commission regulations, to update its customer information database on a monthly basis and to re-notify Small and Medium C&I customers of their right to opt out of releasing customer information prior to the POLR V period.

		Duquesne Light notes many of these competitive enhancement measures were very important to RESA in this proceeding.  The Company believes these measures are reasonable and should further promote competition in the Company’s service territory.

		Under the Settlement, Duquesne Light also agrees to remove from this proceeding its proposal to enter into long term contracts for energy, capacity and renewable credits from solar and hydro projects and make this proposal subject to a collaborative process (Settlement ¶28).  In this proceeding, RESA and Dominion Retail expressed concerns about implementation of this proposal on a competitively-neutral basis.  Under the collaborative, parties will have the opportunity to explore ideas for how to implement this proposal.  Under the Settlement, the Company reserves the right to re-file its long-term renewable energy procurement plan in a separate proceeding, if it cannot reach agreement with the parties.

	5.	Miscellaneous Settlement Provisions

		Under the Settlement, the Joint Petitioners request that the Commission find the revenues and expenses associated with default supply procurement for residential customers not be included in transmission or distribution costs for ratemaking purposes (Settlement ¶11).  This Settlement provision is in the public interest, because it will avoid potential controversy in later proceedings.

		In addition, the Settlement clarifies that Duquesne Light Holdings (“DLH”) will provide credit support to Duquesne Light for power procurement purposes (Settlement ¶31).  As it explained in this proceeding, the Company believes its current financial services agreement allows DLH to provide credit support to Duquesne Light for these purposes (Duquesne Light St. 2 at 6-7).  However, the Settlement clarifies this to avoid potential controversy.

	6.	Requested Necessary Findings

		Under the Settlement, the Joint Petitioners request that the Commission make the necessary findings set forth under Section 2807(e)(3.7) of the Public Utility Code when approving this Settlement.  Specifically, the Joint Petitioners request that the Commission find that:

a. Duquesne Light’s Plan includes prudent steps necessary to negotiate favorable generation supply contracts;

b. Duquesne Light’s Plan includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis; and

c. Neither Duquesne Light nor its affiliated interests have withheld from the market any generation supply in a manner that violates Federal law.

With respect to (a) above, Duquesne Light explains that its plan includes prudent steps to negotiate favorable generation supply contracts.  For residential and lighting customers, Duquesne Light will actively approach multiple wholesale suppliers and negotiate arms length, competitive, bilateral contracts for supply.  Duquesne Light will not enter into bilateral contracts with affiliates.  For Small and Medium C&I customers, Duquesne Light will conduct RFPs for full requirements contracts.  In addition, for Large C&I customers, Duquesne Light will acquire supplies in the PJM day-ahead market.  Based on the foregoing, Duquesne Light suggests that its plan, as agreed to under the Settlement, includes prudent steps to negotiate favorable generation supply contracts.

		With respect to (b) above, the Settlement adopts a plan that includes a prudent mix of long-term, short-term and spot market supplies.  Duquesne Light will enter into a mix of contracts of varying lengths and purchase spot supplies for its default service customers.  In addition, the Joint Petitioners agree to a collaborative to attempt to develop a consensus on the specific parameters of Duquesne Light’s long term renewable energy procurement plan.

		Under Section 2807(e)(3.4), Duquesne Light notes the prudent mix of contracts must be designed to ensure adequate and reliable service and least cost to customers over time.  Duquesne Light explains that it will ensure adequate and reliable service to customers.  In addition, the Company will procure a prudent mix of contracts that meet the least cost over time standard and take into account the benefits of price stability as required by Act 129 (Duquesne Light St. 2 at 7-22; Duquesne Light St. 3 at 3-9).  The Company also provides a detailed quantitative analysis of the costs to provide similar fixed price default service, further demonstrating that the supply rates for residential and lighting customers in the Settlement are least cost over time taking into account the significant price stability benefits of the product being offered (Duquesne Light St. 3 at 26-49; Duquesne Light St. 3-R at 9-16, 18-19, 24-37).

		With respect to (c) above, Duquesne Light indicates that it owned no generation resources and that its affiliates in aggregate own less than 0.07% of the generation capacity in PJM (Duquesne Light St. 2 at 17).  The Company and its affiliates have not withheld from the market any generation supply in a manner that relates to federal law, and it is clear that the plan in no way violates federal law.

		In conclusion, Duquesne Light believes that a fair and reasonable compromise has been achieved in this case, as is evident by the fact that all Joint Petitioners, including the Company, OTS, OCA, OSBA, the EGSs, wholesale suppliers and others have reached an agreement on all issues in this proceeding.  Duquesne Light fully supports this Settlement and respectfully requests that the ALJ and the Commission expeditiously review and approve the Settlement in its entirety.

B.	OCA’s Position

		The OCA also requests that the terms and conditions of the Settlement be approved by the ALJ and the Commission.  The OCA submits the proposed Settlement is in the public interest and in the interests of the residential customers of Duquesne Light.

		Under the Settlement, Duquesne will be providing a fixed rate service for the 29‑month period beginning January 1, 2011, and ending May 31, 2013.  The rates contained in the Settlement are the same as the rates contained in the Company’s filing.  For the regular residential class (Rate RS), the Company proposes to charge a flat rate of 7.860 cents/kWh for the 29-month period (Duquesne St. 4, Exh. WVP-1).  This represents a 9.8% increase over the current generation portion of the bill of 7.156 cents/kWh.  Id.  On a total bill basis (including distribution and transmission), Rate RS customers will see an increase from 13.87 cents/kWh to 14.57 cents/kWh, an increase of 5.1% (Duquesne St. 4, Exh. WVP-2; Duquesne St. 1 at 19).  For Rate RH residential heating customers, the Company also proposes to charge the same flat rate of 7.860 cents/kWh for the 29-month period (Duquesne St. 4, Exh. WVP-1).  This represents a 14% increase over the current generation portion of the RH Rate of 6.895 cents/kWh.  Id.  On a total bill basis, Rate RH customers will see an increase from 11.54 cents/kWh to 12.50 cents/kWh, an increase of 8.4% (Duquesne St. 4, Exh. WVP-2).  The Company will not be requesting reconciliation of its generation supply charges for the residential plan (Duquesne St. 1 at 16).

		The Company’s default service plan builds upon the success of its prior POLR arrangements.  Duquesne Light was the first major EDC in Pennsylvania to provide service to its customers after its rate caps expired in 2002 (Duquesne St. 1 at 8-9).  Since that time, the Company has provided stable rates and avoided significant price disruptions.  For residential customers, prices initially decreased upon the expiration of rate caps (Duquesne St. 1 at 9).  In subsequent POLR plans, residential customers have seen gradual increases in their fixed-price default generation service.  Id. at 10.  During this period, Duquesne Light’s retail market for residential customers developed to serve the largest sustained percentage of customers under any major EDC in Pennsylvania (Dominion Retail St. 1-R at 3-4; Duquesne St. 1-R at 4).  The Settlement will allow Duquesne Light to continue to serve residential customers under a fixed-price service without significant price disruptions.  The Company has provided its customers with a measured and reasonable default service through its transition to retail competition, and the current Settlement provides the Company with the ability to continue this process.

		The OCA submits the rate stability contained in the Company’s POLR plans since expiration of its rate caps, and provided for in this Settlement, is of great benefit for Duquesne Light’s residential ratepayers.  The rate stability in the plan is unique among Pennsylvania’s electric utilities.  The OCA further submits that Act 129 places a clear emphasis on the stability of rates. The Settlement follows the mandates of Act 129 to ensure adequate and reliable service to customers and achieve least cost to customers over time.  See, 66 Pa. C.S. §2807(e)(3.4).

		In particular, in passing Act 129, the General Assembly placed new restrictions on the ability of a default supplier to change its default rates.  Notably, the Act prohibits a default supplier from changing their residential default rate more frequently than on a quarterly basis. See, 66 Pa. C.S. §2807(e)(7).   Although it could have done so, the General Assembly did not place any restraints on a default supplier from maintaining stable rates for longer periods.  Indeed, the Act repeatedly states a preference for affordable and stable rates over time.  This Settlement, and its provision for a 29-month fixed rate, clearly meets the goals of the Act in this regard.  OCA witness Dr. Steven Estomin, testified to the value of price stability, as follows:

Of principal importance is the benefit to residential consumers associated with a stable price over the course of the 29-month DLC Default Service plan period.  Price stability is generally viewed as a highly desirable quality of residential utility service. Pennsylvania recently enacted Act 129 of 2008 which specifically identifies as one of its objectives the promotion of electric service “at the least cost, taking into account any benefits of price stability, over time.”  The structure of the DLC proposal for residential Default Service is consistent with the Act 129 objective…


(OCA St. 1 at 3-4).

		In addition, the Company’s plan for residential customers meets the requirements of Act 129 with regard to the procurement of power supplies.  To achieve this goal, Act 129 specifically provides for a prudent mix of products:

The electric power procured…shall include a prudent mix of the following:

(i) spot market purchases; (ii) short-term contracts; (iii) long-term purchase contracts, entered into as a result of an auction, request for proposal or bilateral contract…of more than four and not more than 20 years.... Long-term purchase contracts under this subparagraph may not constitute more than 25% of the default service provider’s projected default service load unless the Commission, after a hearing, determines for good cause that a greater portion of load is necessary to achieve least cost procurement.


Id. at §3.2.

		The OCA explains the Company’s plan meets this requirement:

Act 129 at Paragraph 3.7 directs the Commission to consider whether “the default service provider has obtained a prudent mix of contracts to obtain least cost on a long-term, short-term and spot market basis….”  DLC has stated, through the Testimony of James E. Wilson, that the Company plans to rely on a mix of bilateral contracts of varying durations plus spot market purchases to meet the residential Default Service load requirement.  (Testimony of James E. Wilson, p. 14)  Bilateral contracts used as part of the residential power supply portfolio to be assembled by DLC will be comprised of multi-year contracts (25 percent to 40 percent), annual contracts (25 percent to 40 percent), and seasonal and monthly contracts (15 percent to 30 percent) for varying products (e.g., peak and off-peak power).  Spot market purchases will represent between 5 percent and 15 percent of the portfolio.  (Testimony of James E. Wilson, pp. 14-15)  DLC has also indicated that it will consider unit-contingent power supply contracts and also include use of certain financial instruments as part of the portfolio.  (Testimony of James E. Wilson, p. 15)  Further, since DLC has proposed a fixed-cost Default Service arrangement, the Company has every incentive to secure these supplies at least cost.


(OCA St. 1 at 4).  The OCA submits the Settlement will provide the proper incentives for the Company to secure these supplies at least cost, thus meeting the requirements of Act 129.

		The OCA has long supported a managed portfolio approach as the means to achieve the lowest cost for residential customers over the long term.  A managed portfolio approach that relies on a diverse array of long-term, short-term and spot market products can diversify and reduce risk, provide stable and reasonable rates, respond to changes in market conditions, and enhance competition.  The OCA opines Duquesne’s plan for residential customers achieves these objectives and fully complies with Act 129.

		In order to provide a fixed-price service for residential customers, the Company undertook an evaluation of market conditions to arrive a rate that would both reflect market conditions and allow Duquesne Light the ability to lock in prices for 29 months.  The Company’s price analysis for residential customers was contained in Duquesne St. 3.  While the OCA had concerns that the price may be too high, several parties submitted testimony that the price offered by the Company may be too low.  Ultimately, the parties agreed to settle at the residential price filed by the Company – a price that was supported by Duquesne Light’s analysis and provides for a reasonable 29-month rate for the service.

		The OCA submits the residential price filed by the Company and included in the Settlement is within the reasonable range of market prices.  The price falls in the middle of those offered in testimony by the parties.  The OCA further submits the price is reasonable given the price certainty benefits that customers will enjoy through May 31, 2013.[footnoteRef:8]   Under the Settlement, Duquesne’s residential customers will continue to enjoy rate certainty and stability that has been the hallmark of Duquesne Light’s successful default service program. [8:  	The Settlement provides for specific, limited situations where the Company may seek to increase the residential default price.  These exceptions include changes in taxes and additions to RTO administered fees and charges, and are detailed in Section III.A and Appendix B of the Settlement.  The Settlement does not provide for the increasing of rates due to, among other things, changing conditions in the energy and capacity markets, risks regarding congestion pricing, and potential carbon legislation.] 


		In addition to the price certainty offered for default service customers, the Settlement provides reasonable, cost-effective solutions to increasing residential participation in the retail market.  In Section III.D of the Settlement, “Market Enhancements,” the parties agree to several initiatives that have the potential to bring additional opportunities for Duquesne Light’s residential customers to be informed of, and participate in, the retail markets.  These programs include:

· Provide customers with access to the OCA residential shopping guide via direct link to the OCA website.  The link will be located prominently on the homepage of http://www.duquesnelight.com/.

· Provide customers with access to the Commission’s new comprehensive website, once it exists, via direct link.  The link will be located prominently on the homepage of http://www.duquesnelight.com/.  Once the new site exists, the parties will discuss whether both the OCA and PUC links should appear on the homepage.

· On a semi-annual basis, circulate information on Customer Choice, including promoting, via bill inserts/Service Line, the links on its website and any telephonic means for a customer to solicit information about customer choice and retail offers.

· In the new customer packet and any other materials relating to new service, Duquesne Light will advise new customers upon service initiation of the opportunity to obtain supply from an EGS.  The new customer packet and website area discussing initiation of new service, or transfer of service, will also contain a link to the OCA shopping guide and the new statewide website discussed above.
The Settlement further provides that Duquesne Light will implement a competition enhancement program with the following features by January 1, 2011:

· Development of a process to inform customers of retail offers posted on the above-referenced websites when customers contact the Duquesne Light customer service center;

· Development of a process to inform customers of retail offers posted on the above-referenced websites when customers initiate new service or move service to a new location;

· Circulate information on the competition enhancement programs and posted retail offers via bill inserts/Service Line on at least a semi-annual basis.


The OCA posits each of these programs will provide customers with additional information regarding available supply offers from which they may benefit.  Importantly, the retail enhancements will not burden customers with additional costs to be collected through default rates.  As such, the market enhancements provide a clear benefit for customers.

		The OCA submits the Settlement provides a reasonable procurement plan with price certainty for residential default service customers.  For the foregoing reasons, the OCA finds the proposed Settlement is in the public interest and in the best interest of Duquesne Light’s residential ratepayers.

C.	OSBA’s Position

	1.	Small C&I and Medium C&I Procurement

		a.	Summary

		Under the Settlement, the OSBA notes Duquesne Light will procure power to provide default service to Small C&I customers (less than 25 kW maximum peak demand) and Medium C&I customers (from 25 kW up to, but not including, 300 kW maximum peak demand) for the 29-month period commencing January 1, 2011, and ending May 31, 2013, through full-requirements contracts (Settlement at 5).

		Default service rates for Small C&I customers will be based on the results of competitive procurements, revised annually, and subject to reconciliation as set forth in Appendix A to the Settlement.  Default service rates for Medium C&I customers will be based on the results of competitive procurements, revised on a semi-annual basis, and subject to reconciliation as set forth in Appendix A to the Settlement.

		b.	Dominion Retail

		Dominion Retail criticized the volatility of Duquesne Light’s Small C&I proposal, particularly in contrast to the three-year fixed rate provided to that customer group under Duquesne Light’s POLR IV Plan.  Dominion Retail opined that Small C&I customers want certainty (similar to the fixed rates proposed for residential customers under the POLR V Plan) and that the best interests of small business customers would not be served by forcing them into “a market pricing method that is not stable and that does not take advantage of current prices” (Dominion St. 1 at 5).

		In response to this criticism, the OSBA clarified that, although it is true that Small C&I rates would not remain fixed for the duration of the 29-month default service period, Duquesne Light proposed to adjust Small C&I rates only once per year.  Therefore, under Duquesne Light’s proposal, Small C&I customers would only experience two price adjustments over the life of the 29-month plan (not including the initial price change on January 1, 2011) (OSBA St. 2 at 1).

		The OSBA also pointed out that Small C&I customers might actually have paid less under the POLR IV Plan, if their rates had been set by periodic competitive procurements rather than fixed at the start of the three-year period (OSBA St. 2 at 2).

		Consistent with this latter perspective, the OSBA notes the Settlement rejects Dominion Retail’s initial position and accepts Duquesne Light’s Small C&I proposal.

		c.	RESA

		In direct testimony, RESA took issue with the 12-month contracts proposed by Duquesne Light to serve Medium C&I customers.  Specifically, RESA recommended that the Company’s procurement mix “be modified to include at least 50 percent of six month contracts” to make the Company’s default service rates more market-responsive (RESA St. 1).

		In rebuttal testimony, the OSBA opposed RESA’s recommendation on numerous grounds.  First, contrary to RESA’s representation, Duquesne Light’s proposed Medium C&I plan included contracts of shorter-terms than 12 months (i.e., 5-month and 11-month contracts).  Second, RESA’s proposal ignored the evidence of significant shopping among Medium C&I customers in Duquesne Light’s service territory.  Third, Act 129 eliminated the “prevailing market prices” legal standard for default service procurement.  As such, there is no legal requirement that Duquesne Light’s Medium C&I procurement plan produce “more responsive default service rates,” i.e., track prevailing market prices more closely than through the 5-month, 11-month, and 12-month contracts proposed by Duquesne Light (OSBA St. 2 at 3).

		The OSBA also pointed out that in order to include 6-month contracts, RESA had proposed a procurement schedule which would, on two separate occasions, require Duquesne Light to purchase 100% of the supply requirements for Medium C&I customers at a single point in time.  The OSBA notes the purchase of 100% of the Medium C&I supply requirements at a single point in time would expose those customers to an unnecessary and avoidable price risk, such as occurred when Pike County Light & Power Company (“Pike”) procured 100% of its default service supply in the immediate aftermath of Hurricane Katrina’s impact on energy prices (OSBA St. 2 at 4).

		Consistent with the OSBA’s position, the Settlement rejects RESA’s recommendation for 6-month contracts and accepts Duquesne Light’s filed proposal.  The OSBA suggests the resulting schedule of procurements for Medium C&I customers (set forth in Appendix A to the Settlement) will provide market-sensitive rates without exposing Medium C&I customers to unnecessary and avoidable price risk, such as occurred with Pike.

	2.	Purchase of Receivables

		Duquesne Light currently has a POR program for residential and Small C&I customers.  Duquesne Light is precluded under the current POR program from recovering any collection shortfalls in rates and the Company did not try to modify this important feature of the POR program in this proceeding (OSBA St. 2 at 5).  However, in its direct testimony, RESA recommended modifications to the Company’s POR, which would have broadened the POR program to include Medium C&I customers, reduced the administrative component of the discount rate, and established a separate discount rate for Medium C&I customers that is lower than the existing discount rate for Small C&I customers (RESA St. 1 at 29-31).

		In rebuttal, the OSBA opposed RESA’s proposed changes without assurances that Duquesne Light would continue to be prohibited from recovering any resulting collection shortfall in rates (OSBA St. 2 at 5).

		The Settlement expands and revises the existing POR program.  However, the Settlement makes clear that the Company will continue to be prohibited from recovering any collection shortfalls in rates (Settlement at 10).

	3.	Disclosure of Procurement Results

		In direct testimony, the OSBA recommended that Duquesne Light be required to report its procurement results publicly.  As the OSBA pointed out, having procurement results available to the public helps inform the parties’ positions in other default service proceedings (OSBA St. 1 at 6).

		The Settlement addresses the OSBA’s recommendation by requiring Duquesne Light to disclose aggregate procurement results within two days of Commission approval of the results (Settlement at 7).

	4.	Market Enhancements

		In response to Duquesne Light’s filed proposal, Constellation argued that detailed customer-specific data and information should be made available to the EGSs electronically, in order to enhance retail competition in the Company’s service territory (Constellation St. 1 at 51‑52).

		In rebuttal, the OSBA noted the extensive nature of the customer information sought by Constellation and raised concerns about the proposal’s failure to adhere to the Commission’s regulations pertaining to the privacy of customer information.  Specifically, 52 Pa. Code §54.8 permits customers to opt-out (i.e., deny) the release of much of this type of information to EGSs (OSBA St. 2 at 3).

		In conclusion, the OSBA respectfully requests that the ALJ and the Commission approve the Settlement without modification.

D.	Dominion Retail’s Position

		Dominion Retail believes the Settlement offers a fair and balanced approach to Duquesne Light’s default service plan.  Importantly for Dominion Retail’s purposes, the Settlement provides certainty as to rates during the default service period and reduces the administrative adder portion of the discount rate for Duquesne Light’s POR program. The Settlement also contains market enhancements that should further the openness and competitiveness of Duquesne Light’s market.  In short, Dominion Retail urges approval of the Settlement.

	1.	Purchase of Receivables Administrative Adder

		As part of its last rate case, Duquesne Light agreed to adjust in the future the administrative adder portion of its discount rate that it charges for its POR program.  As part of the Settlement, Duquesne Light agrees to reduce the administrative adder from .38% to .1%, thus reducing the overall discount to .52%.  This adjustment is appropriate in Dominion Retail’s view, because it better reflects Duquesne Light’s actual ongoing administrative costs.  This adjustment will reduce costs for suppliers, thus enabling them to provide more efficient service to their customers.  This change alone justifies Dominion Retail’s support of the Settlement, because it will have a notable financial impact on the cost of providing service in Duquesne Light’s service territory.  Duquesne Light also has agreed to implement a POR for small commercial and industrial customers, which expands the scope of the POR benefit.

	2.	Rate Certainty

		Dominion Retail notes that over the course of its last several default service plans, Duquesne Light has adhered to a similar strategy for pricing its default service options—fixing the residential default service rate over the period of the plan.  Duquesne Light has once again proposed to provide a fixed rate over the term of the default service plan.  Dominion Retail applauds the consistency of Duquesne Light’s plans and believes they have been a great benefit to the development of the competitive market.  Accordingly, Dominion Retail continues to support the implementation of Duquesne Light’s plan, and correspondingly supports the Settlement in this regard.


	3.	Market Enhancements

		The Settlement offers a variety of other market enhancements that include Duquesne Light providing information to new and existing customers about competitive market offerings, including links to the OCA’s website.  The Settlement also includes other measures targeted towards enhancing the visibility of the competitive market place and of competitive offers.  Dominion Retail believes these enhancements will serve to further the exposure of customers to the competitive market and its offerings and will increase the competitiveness of the market and thus benefit customers in the long run.  Accordingly, Dominion Retail supports these provisions of Settlement as being in the public interest.

		In conclusion, Dominion Retail asks that the Commission expeditiously approve the Settlement and Duquesne Light’s default service plan.

E.	DII’s Position

		DII supports the Settlement as a reasonably balanced resolution that serves the public interest.  In its petition to intervene, DII identified a number of issues presented by Duquesne Light’s petition to approve its default service plan.  These issues related to the terms and conditions of DII members’ electricity service, including their rates and any increases imposed as a result of Duquesne Light’s implementation of its plan.

		Pursuant to Paragraph 23 of the Settlement, Duquesne Light will monitor the results of the collaborative among PPL Electric Utilities Corporation (“PPL”) and the parties to PPL’s POLR proceeding concerning a monthly or quarterly load following service for Large C&I customers.  Importantly, if the PPL collaborative process results in PPL offering such a service to Large C&I customers, Duquesne Light agrees to monitor the results of such service and evaluate whether to offer a similar service in a future default service plan.

		Accordingly, the Settlement adequately addresses DII’s concerns regarding the Company’s default service plan.  Hence, DII respectfully request that the ALJ and Commission approve the Settlement without modification.

F.	FES’s Position

		FES notes the Commission has a strong policy favoring settlements.   As set forth in the Commission’s regulations, “the Commission encourages parties to seek negotiated settlements of contested proceedings in lieu of incurring the time, expense, and uncertainty of litigation.”  52 Pa. Code §69.391.

		FES supports the Settlement and believes it is in the best interests of the parties and the public.  The Settlement is in the public interest, because it effectively addresses the issues raised and avoids any unnecessary additional expense of litigation.   The Settlement is also in the public interest, because it will conserve the resources of the Commission and the parties.

		Duquesne Light’s Default Service Plan will meet the standards set forth in Act 129 by procuring electric generation supply at the “least cost to consumers over time.”  66 Pa. C.S. §2807(e)(3.4).  Procurement of the residential customer load through bilateral contracts will allow Duquesne Light to offer a fixed price throughout the regulatory review process, reducing the risk to customers of an increase in market prices for electric generation supply.

		As reflected in the Settlement, Duquesne Light’s procurement of supply for the Small and Medium C&I customer classes through a competitive RFP process, ensures that power “shall be procured through competitive procurement processes.”  66 Pa. C.S. §2807(e)(3.1)-(3.2).

		The 75% load cap for the Small and Medium C&I class customer, as reflected in the Settlement, will allow for the lowest bidder to supply the majority of the Small and Medium C&I class while still effectively protecting against a single supplier default.  FES believes this increased load cap will ensure a lower cost to Small and Medium C&I customers.

		The Settlement provides for bilateral contracts, of varying durations from various suppliers, coupled with a competitive RFP process and spot market purchases as needed.  FES suggests this mix of procurement methods meets the mandate of Act 129, because the Act states that the electric power procured “shall be a prudent mix” of “spot market purchases, short-term contracts, long-term purchase contracts, entered into as a result of an auction, request for proposal or bilateral contract…of more than four and not more than 20 years.”  66 Pa. C.S. §2807(e)(3.2)(i)-(iii).

		FES contends the Settlement uses the various procurement methods to tap into valuable supplier relationships and maximize the competitive market process in order to achieve another goal of the Act and that is to “ensure adequate and reliable service,” at “the least cost to customers over time.”  66 Pa. C.S. §2807(e)(3.4)(i)-(ii).

		For the reasons outlined here, FES believes the Settlement is in the public interest and should be approved.

G.	RESA’s Position

	1.	Introduction

		RESA[footnoteRef:9] states the Settlement contains several measures that will aid in the development of retail competition in Duquesne Light’s service territory and addresses certain concerns raised by RESA regarding the initial proposal.  More specifically, the Settlement: (1) expands Duquesne Light’s current POR program and also reduces the current discount rate for residential and small commercial customers, (2) implements a process by which interested parties will work together to implement customer education and a “competition enhancement” program, (3) allows for customer data to be transmitted electronically to licensed EGSs, which will afford EGSs an opportunity to connect directly with customers and to fashion products that meet their specific needs, and (4) implements a process by which the parties will ensure that any procurement of long-term contracts for renewable energy  for residential customers  will result in a competitively neutral outcome. [9:  	RESA’s members include ConEd Solutions; Constellation NewEnergy, Inc.; Direct Energy Services, LLC; Exelon Energy Company; GDF SUEZ Energy Resources NA, Inc.; Gexa Energy; Green Mountain Energy Company; Hess Corporation; Integrys Energy Services, Inc.; Just Energy; Liberty Power; Sempra Energy Solutions LLC.  The comments expressed here represent the position of RESA as an organization, but may not represent the views of any particular member of RESA.] 


		RESA raised significant concerns in this proceeding with respect to Duquesne Light’s default service plan, and RESA has made significant concessions in exchange for the above-referenced provisions in the Settlement.  First and foremost, with respect to Duquesne Light’s provision of default service to residential customers, RESA raised concerns regarding the non-market responsive nature of Duquesne Light’s proposed “black box” procurement and pricing approach for residential default service.  Duquesne Light’s proposed default service price is not derived from a competitive procurement process and will remain the same for the full 29‑month duration of the plan.   RESA has long advocated before this Commission and elsewhere that, for competition to evolve, a default service procurement structure must result in rates that sufficiently reflect over time the underlying wholesale market, and must reflect all of the costs and risks of providing default service to customers.  If a default service plan results in long-term, fixed rates, then retail competition is not likely to be sustainable.  This is because, as wholesale market prices rise above the fixed default service rates, retail suppliers are artificially shut out of the market.  Suppliers may have intermittent opportunities if wholesale prices fall below the fixed price rates.  However, this type of “boom or bust” cycle is not likely to lead to sustainable retail competition, because most retail suppliers are unlikely to make the large, up-front investment to enter a market where they may not have an opportunity to compete for extended periods of time over the long run (RESA St. 1 at 8-9).

		Additionally, RESA expressed concern over the lack of transparency in Duquesne Light’s proposed default service procurement process for residential customers.   RESA posited that Duquesne Light’s plan is an attempt for the utility to continue to earn a profit on the provision of default service and may not be in the best interest of Duquesne Light’s residential customers.

		The Settlement does not alter Duquesne Light’s proposed default service procurement plan as it pertains to residential customers.  At the same time, RESA advocated in this proceeding to adjust the procurement structure for Medium C&I customers to ensure more market-reflective default service pricing.  The Settlement does not alter the procurement proposal for Medium C&I customers.

		RESA supports the Settlement even though it does not alter Duquesne Light’s procurement proposals for residential or Medium C&I customers.  As stated above, the Settlement expands and improves upon Duquesne Light’s existing POR program and provides for a process to implement additional customer education and “competition enhancement” programs.  RESA explains that market enhancement programs such as those in the Settlement are important aspects of retail competition and should encourage, and possibly enable, more EGSs to attract customers in Duquesne Light’s service territory.

	2.	Retail Market Enhancements

		a.	Expansion of POR Program

		RESA advocated in this proceeding that Duquesne Light be required to expand its existing POR program to include Medium C&I customers with peak demand between 25 kW and 300 kW.   The current POR program does not include this customer group.  As RESA explained in its testimony, expansion of the POR program is essential to the development of retail competition, because it mitigates some of the anti-competitive effects of misallocated bad debt expense (RESA St. 1 at 29-30).   The value of a POR program lies in placing the retail supplier on equal footing with the EDC in terms of uncollectible expense and in the fact that EGSs cannot terminate a customer’s distribution service for non-payment.  However, because POR is only available to residential and Small C&I customers below 25 kW peak demand, the anticompetitive effects of misallocated uncollectible costs remain present with respect to the larger customer market.

		In addition, the Joint Petitioners agree that the POR discount rate for Medium C&I customers will be set at 0.28%, which RESA finds reasonable.  The Settlement also lowers the discount rate for residential and small commercial customers from 0.70% to 0.52%, which should incent EGSs to enter the mass market or to expand current offerings to these customers.

		RESA opines the Settlement, by expanding POR to Medium C&I customers and by implementing a reasonable discount rate, should make the Medium C&I market more attractive for EGSs in the future.

		b.	Customer Education Enhancements

		The Settlement obligates Duquesne Light to locate prominently on its website a link to the OCA residential shopping guide.  Once the Commission’s new comprehensive website exists, Duquesne Light will provide a prominent link to that site.   On a semi-annual basis, Duquesne Light will circulate information on Customer Choice, including promoting the website, and it will also advise new customers upon service initiation of the opportunity to obtain supply from an EGS.   RESA states these provisions in the Settlement, among others, represent an improvement to Duquesne Light’s current website and to the manner in which it provides information about choice to its customers.

		c.	Competition Enhancement Program

		RESA proposed in its pre-filed testimony that Duquesne Light be required to implement a customer referral program (RESA St. 1 at 27-29).   Duquesne Light did not propose this program or anything similar in its petition.  The goal of the program is to have Duquesne Light advise customers not just about choice or about their ability to choose an EGS in the generic sense, but to advise about specific retail offers and to facilitate a customer’s selection of one of these offers.  While the details of the program, which the Settlement refers to as a “competition enhancement program,” will be worked out in a collaborative, the Settlement provides a framework for the collaborative discussion and it obligates Duquesne Light to implement such a program by January 1, 2011.  Importantly for RESA, interested parties must meet at least three times, and if the parties are unable to reach consensus on the details of the program, then such details will be litigated on an expedited basis to ensure implementation by January 1, 2011.

		Such a properly constructed and implemented program could benefit retail competition.  As RESA explained in its testimony, comprehensive customer education and customer referral programs will help to facilitate mass market competition in Duquesne Light’s service area.  Marketing is one of the most expensive components of a mass market customer acquisition campaign.  The referral program discussed above and in the Settlement would allow new mass market EGSs to leverage the existing communication channels that Duquesne Light has with its customers in order to inform customers about their offers and provide a convenient method of selecting an offer.

		d.	Provision of Customer Data to EGSs

		The Settlement obligates Duquesne Light to provide monthly, on the EGS section of its website, to all licensed EGSs, subject to the Commission’s customer privacy and protection rules, an updated view of each customer’s name, address (both service and billing) contact name, 12 individual rolling months of usage and demand, meter read cycle, rate plan, revenue code, profile group, POLR customer indicator, the current 1CP, and the current 5CP.  EGSs will be allowed to download this information from the website.   An EGS’ access to this information is critical in that the information allows EGSs to more effectively identify customers, communicate with and educate customers about available products, and to design products that satisfy customers’ individual desires and budgets.

		e.	Renewables Collaborative to Ensure Competitive Neutrality

		RESA opposed Duquesne Light’s proposal to enter into long term contracts for energy, capacity and renewable credits from solar and hydro projects on behalf of residential default service customers.  In RESA’s view, Duquesne Light’s proposal would not produce a competitively neutral result (RESA St. 1 at 25-26).   In the Settlement, Duquesne Light agrees to remove its proposal from the POLR V proceeding and make it the subject of a collaborative.  Duquesne Light will conduct the collaborative “to attempt to develop a consensus on the specific parameters of Duquesne Light’s long term renewable energy procurements and to ensure that any such procurements result in a competitively-neutral outcome” (Settlement at ¶28).   If the parties are unable to reach a consensus, Duquesne Light may re-file its long-term renewable energy procurement plan in a separate proceeding.  Thus, RESA was able to ensure that Duquesne Light’s proposal for long-term renewables contracts will be competitively-neutral, which is an important outcome and goal for RESA.

	3.	Conclusion

		RESA concedes, like any settlement, the Settlement is not a perfect disposition of this proceeding.  In RESA’s view, the Settlement leaves intact a default service procurement structure that results in default service prices that do not reflect the underlying wholesale market and which lacks transparency.  That said, RESA believes the Settlement puts in place market enhancement mechanisms that should improve the state of competition for mass market customers and also for Medium C&I customers.  Given the inclusion of these important market enhancement provisions, RESA supports the Settlement as a balanced resolution of the numerous issues in this proceeding, and RESA requests that the Commission approve the Settlement.

H.	Constellation’s Position

		Constellation joins in Paragraphs 14-21 and 38-45 of the Settlement (“Joining Paragraphs”).  Constellation’s support of the Settlement, including the Joining Paragraphs, does not imply Constellation’s agreement for each of the aspects of their terms, individually.  Though not all of Constellation’s substantive issues are addressed fully by the Settlement or the Joining Paragraphs, Constellation believes that, upon considering the Settlement’s terms taken together, the Commission should approve the default service plan, including the revised form of Supply Master Agreement (“SMA”), as it is in the public interest as a reasonable settlement of the issues presented by the Joint Petitioners in this proceeding.

		Constellation notes the default service plan specifically utilizes competitive bid processes (“CBPs”) to procure a significant portion of Duquesne Light’s default service requirements through wholesale full requirements default service supply products (“FR Products”) to meet Small and Medium C&I supply obligations.  A reasonable settlement on achieving a prudent mix of default service supply is encouraged through the plan’s reliance on FR Products to meet a significant portion of Duquesne Light’s customers’ needs.  Constellation finds the default service plan as structured generally represents a reasonable settlement, balancing the characteristics of various customer classes and the types of products used to supply their respective load requirements.  In part through its reliance largely on FR Products to meet C&I supply requirements, the default service plan reduces market risks to consumers through fixed-price products and, in this way, provides both adequate and reliable service to meet their needs.

		In addition, Constellation submits the default service plan ensures that Duquesne Light’s customers will receive adequate and reliable service by relying on obtaining wholesale supply from the PJM wholesale market.  In Constellation’s view, the plan rightly relies in part on the use of competitive procurements to obtain generation supply contracts required to meet default service obligations.  Constellation suggests that to the extent the plan procures products similar to those procured in various states throughout PJM’s footprint, the plan’s CBP structure, all else being equal, will promote robust levels of participation due to its well-designed, stable and non-discriminatory procurement process.

		For the plan’s procurement of generation supply contracts for C&I customers, Constellation submits the Settlement includes a CBP structure under which winning bidders are able to be determined on the basis of “least cost” alone.  By adopting many of the SMA provisions included in the form of supply contract approved by the Commission for use by West Penn Power Company d/b/a Allegheny Power – and introduced and supported in Constellation’s testimony – the plan’s competitive procurements are more likely to continue to assure that least cost generation supply contracts are selected for products.  Constellation claims the plan represents a reasonable settlement to encourage further retail market development, particularly through Duquesne Light’s commitment to: (a) improve its program to purchase EGS receivables; (b) provide better customer access to information regarding shopping; and (c) provide better EGS access to customer information and data.

		Consequently, Constellation supports the Settlement as it is in the public interest and respectfully urges the ALJ and the Commission to expeditiously review and approve Duquesne Light’s revised default service plan.

I.	Recommendation

		Under the Electricity Generation Customer Choice and Competition Act, 66 Pa. C.S.A. §§2801, et seq., Duquesne Light, as an electric distribution company (“EDC”) and default service supplier, is required to procure electric generation service for customers, who contract for electric energy which is not supplied or who do not choose an alternative EGS.  Act 129 amended Section 2807(e)(3) of the Public Utility Code,66 Pa. C.S.A. §2807(e)(3), to require EDCs to file a procurement plan which provides for the use of “competitive procurement processes” to obtain a “prudent mix” of contracts that is designed to ensure “adequate and reliable service” at the “least cost to customers over time.” 66 Pa. C.S.A. §§2807(e)(3.1)-(3.2) & (3.4).

		In considering and approving a default service provider’s plan, the Commission is required to make specific findings that “the default service provider’s plan includes prudent steps necessary to negotiate favorable generation supply contracts…[and] includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis.”  66 Pa. C.S.A. §2807(e)(3.7).

		The Settlement represents the unanimous agreement or non-opposition of all parties actively participating in this proceeding on these issues.  The Joint Petitioners represent the complete range of interests and all constituencies, including: the overall public interest (OTS); residential and low-income customers (OCA and Citizen Power); small business customers (OSBA); electric generation suppliers (Dominion, RESA, and Constellation NewEnergy, Inc.); wholesale suppliers (FES and Constellation Energy Commodities Group, Inc.); large customers (DII); and the interests of Duquesne Light’s customers, employees and investors (Duquesne Light).  The fact that all of these parties, with such diverse interests, have reached a comprehensive agreement on all issues, demonstrates the reasonableness of the proposed Settlement.  Furthermore, for the reasons the Joint Petitioners recite in their supporting statements, the Joint Petition for Settlement of All Issues appears to satisfy all the requirements of 66 Pa. C.S. §2807(e), as well as the Commission’s regulations at 52 Pa. Code §§54.181-54.189 and §§69.1801-69.1817.  Therefore, the Settlement is in the public interest and should be approved.

IV.	CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.

2. Duquesne Light Company’s default service plan, as modified by the Joint Petition for Settlement of All Issues, includes prudent steps necessary to negotiate favorable generation supply contracts, as required by Section 2807(e)(3.7)(i) of the Public Utility Code, 66 Pa. C.S. §2807(e)(3.7)(i).

3. Duquesne Light Company’s default service plan, as modified by the Joint Petition for Settlement of All Issues, includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis, as required by Section 2807(e)(3.7)(ii) of the Public Utility Code, 66 Pa. C.S. §2807(e)(3.7)(ii).

4. Neither Duquesne Light Company nor its affiliated interests have withheld from the market any generation supply in a manner that violates Federal law in compliance with Section 2807(e)(3.7)(iii) of the Public Utility Code, 66 Pa. C.S. §2807(e)(3.7)(iii).

5. The Commission should approve without modification the Joint Petition for Settlement of All Issues that Duquesne Light Company, the OTS, OCA, OSBA, Dominion Retail, DII, FES, RESA, and Constellation have submitted in this proceeding as in the public interest.

V.	RECOMMENDED ORDER

		THEREFORE,

		IT IS RECOMMENDED:

1. That the Joint Petition for Settlement of All Issues that Duquesne Light Company, Office of Trial Staff, Office of Consumer Advocate, Office of Small Business Advocate, Constellation Energy Commodities Group, Inc. and Constellation NewEnergy, Inc., Dominion Retail, Inc., Duquesne Industrial Intervenors, First Energy Solutions Corporation, and Retail Energy Supply Association have submitted at Docket No. P-2009-2135500 is hereby approved.

2. That Duquesne Light Company shall file a tariff supplement, on one day’s notice to the Commission, consistent with the terms and conditions of Appendix A to the Joint Petition for Settlement of All Issues.

3. That upon Commission acceptance and approval of the tariff supplement filed by Duquesne Light Company, as being consistent with this Order and the Joint Petition for Settlement of All Issues, the case at Docket No. P-2009-2135500 shall be terminated and the docket marked closed.


Dated:  March 12, 2010										
							John H. Corbett, Jr.
							Administrative Law Judge

