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HISTORY OF THE PROCEEDINGS

On or about June 19. 2009, Sukhendu B. Bhattacharyya (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Pennsylvania-American Water Company (Respondent or Company) alleging that on two occasions his water service was improperly terminated.  The Complainant also indicated he was filing a complaint against the Public Utility Commission (Commission or PUC) itself.  I have authority to review informal decisions made by the PUC Bureau of Consumers Services (BCS) concerning the actions of a public utility, but, I do not have authority to review or adjudicate allegation(s) of un-timeliness by BCS which I interpret to be an allegation of improper personnel action.  
This case is an appeal from a prior Bureau of Consumer Services (BCS) informal decision at Case No. 2384581.  On July 13, 2009, Respondent filed an Answer denying the material allegations of the Complaint and filed New Matter.  The New Matter was accompanied by the required Notice to Plead, advising the Complainant that he had twenty (20) days from service to respond or the facts set forth in the New Matter may be accepted as true.  No response to the New Matter was filed.
By Hearing Notice dated October 26, 2009, the parties were notified that an Initial Hearing in this case was scheduled for the morning of December 8, 2009.  A Prehearing Order was issued on December 1, 2009, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se and proffered no exhibits.  Sukhendu B. Bhattacharyya and his wife Tapati testified for the Complainant.  The Respondent appeared represented by counsel, presented the testimony of two (2) witnesses and proffered three (3) exhibits that were entered into the record.  The record closed on January 8, 2010.  
FINDINGS OF FACT

1. Sukhendu B. Bhattacharyya lives at Saw Creek Estates, Lot 3416 Sec. 36 also referred to as 383 Wickes Boulevard, Bushkill, Pennsylvania, and currently receives water service form the Respondent.  NT 5, 24.
2. The Complainant has been at 383 Wickes Boulevard for three (3) years.  NT 24.

3. The Complainant built the home at 383 Wickes Boulevard.  

4. The Complainant also received his water service bills at 401 Copper Landing Road Unit 619, Cherry Hill, New Jersey, 08002.  It is not clear in the record when the Complainant notified the Respondent of the address change.  PAWC Exh. 1p7.
5. The Complainant was overseas during the times relevant to this formal complaint.  NT 7.

6. In December 2007, the Complainant returned home from being overseas and found his water service was off.  NT 9.

7. The Complainant’s water service was terminated on December 3, 2007, for non-payment.  NT 26.

8. When, the Complainant returned home at “10 or 11” at night he or his wife telephoned the Respondent about the lack of water.  NT 11, 33.

9. The Complainant waited 72 hours before his water service was turned back on.  NT 10.
10. The Complainant has never alerted the Respondent in writing that there may be a person in the home with a medical issue.  NT 13-14, 33.
11. The Complainant did not recall the specific date of his return home, and did not recall the outstanding balance that was at issue with his account; the Complainant was vague about specifics of his complaint.  NT 15.

12. The Complainant testified that his water service was terminated another time but supplied no dates or particulars.  NT 18-19.
13. The Complainant received “plenty of” shut off notices at 401 Copper Landing Road for the service address (Wickes Boulevard), but has not lived at 401 Cooper Landing Road for three years.  NT 25-26.
14. Company records show that the Complainant’s account balance on November 7, 2007 was $96.42.  PAWC Exh. 1/p2, NT 38.
15. On December 5, 2007 an online payment was made, and on December 7, 2007 a reconnect fee of $30 was paid by credit card over the telephone.  NT 38.

16. Water service was restored on December 7, 2007.  NT 40.

17. A ten day Notice of Termination was mailed to the Complainant; the Respondent did not state to which address.  NT 38.
18. A ten day Notice of Termination has an explanation stating that if anyone in the home is ill, the Company will not terminate service if a doctor certifies same, or the customer makes a payment on the account.  PAWC Exh.1p7, NT 38-39. 
19. The Respondent’s standard procedure is to post termination notices at the service address.  NT 70.

20. A three day Notice of Termination was posted at the Complainant’s service address.  PAWC Exh. 1p8, NT 39.

21. A 48 hour Notice of Termination was posted at the Complainant’s service address.  PAWC Exh.1p9, NT 39.
22. In March 2008, the Complainant returned home to no water and telephoned the Respondent; service was restored within three or four hours.  NT 29.

23. The Respondent has no record of terminating service to the Complainant in March 2008, but after Complainant called to say he was without service, the Respondent went to Complainant’s home, found service off at the curb, and restored service with hours.  
DISCUSSION

Burden of Proof:

The Complainant has the burden of proving his case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub.Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, the complaint must prove his allegations by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



The offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
Reasonable Service:
The complaint here is that the Respondent allegedly failed to provide reasonable service to the Complainant as required by Section 1501 of the Public Utility Code.
  The Complainant avers that he has been a good customer of the Respondent’s and that when he was out of the country, and despite his account being past due, that it was unreasonable for the Respondent to terminate his water service.  The Complainant was in India for some time and when he and his wife returned home late in the evening in December 2007 they found their water service had been terminated.  
1. Past due account:
The Complainant argues that water is a necessity for life and that his account often had a credit balance, thus even with the overdue balance at the time of termination, the Respondent was wrong to turn off his service.
It is not disputed that the Complainant’s account was overdue.  Water service was terminated on December 3, 2007.  The last payment made on the account prior to termination was made on May 31, 2007 for $150.  That $150 covered Complainant’s account until October 3, 2007 when there was a 61¢ credit on the account.  The November bill was $55.51.  A late payment charge of 83¢ was added in December plus usage of $40.69.  Now the total bill past due was $96.42, and the Respondent had not heard from the Complainant since May 31, 2007.  “The due date for payment of a bill may be no less than 20 days from the date of transmittal; that is, the date of mailing or physical delivery by the utility to the ratepayer.”  52 Pa. Code § 56.21.  A utility has a right to be paid for its service in a timely manner.  Additionally, 
[a] utility service to a dwelling may be terminated for one or more of the following reasons:
(1) Nonpayment of an undisputed delinquent account. 

(2)  Failure to post a deposit, provide a guarantee or establish credit.

(3)  Unreasonable refusal to permit access to meters, service connections and other property of the utility for the purpose of maintenance, repair or meter reading. 

(4) Unauthorized use of the utility service delivered on or about the affected dwelling. [ ] 66 Pa. C.S. § 1406 and 52 Pa. Code § 56.81.  (Emphasis added.)
Pursuant to the regulatory provision cited above, the Respondent was well within its right to terminate service to the Complainant for nonpayment.

2. Notification:
Regarding notification, the regulations provide: “Prior to a termination of service, the utility shall mail or deliver written notice to the ratepayer at least 10 days prior to the date of the proposed termination.”  52 Pa. Code § 56.91.  This is the ten day notice mailed to the Complainant’s Cherry Hill, New Jersey address.  Three different notices were mailed to the Complainant; all were mailed to the Cherry Hill address.  While it is unfortunate they went to Cherry Hill and not to the service address, it would not have made a difference in the outcome, 
since the Complainant was out of the country and had not set up third party authorization on the account (discussed below).  It is vital that the Complainant confirm in writing to the Respondent that his mailing address is the Saw Creek Estates address and not the Cherry Hill address.
Prior to any termination, a public utility is required to make personal contact with a customer:
Except when authorized by §  56.71, §  56.72 or §  56.98 (relating to interruption of service; discontinuation of service; and exception for terminations based on occurrences harmful to person or property), a utility may not interrupt, discontinue or terminate service without personally contacting the ratepayer or a responsible adult occupant at least 3 days prior to the interruption, discontinuance or termination, in addition to providing other notice as specified by the properly filed tariff of the utility or as required by this chapter or other Commission directive. For purposes of this section, ‘‘personal contact’’ means: 

1. Contacting the ratepayer or responsible adult occupant in person or by telephone. 

2.  Contacting another person whom the ratepayer has designated to receive a copy of a notice of termination, other than a member or employe of the Commission.  
3.  If the ratepayer has not made the designation noted in paragraph (2), contacting a community interest group or other entity, including a local police department, which previously shall have agreed to receive a copy of the notice of termination and to attempt to contact the ratepayer. 
4. If the ratepayer has not made the designation noted in paragraph (2) and if there is no community interest group or other entity which previously has agreed to receive a copy of the notice of termination, contacting the Commission in writing.  52 Pa. Code § 56.93.  (Emphasis added.)
No personal contact was made.  The regulations continue - if personal contact is not made the following applies:

 If a prior contact has not been made with a responsible adult either at the residence of the ratepayer, as required by §  56.94 (relating to procedures immediately prior to termination) or at the affected dwelling, the employe may not terminate service but shall conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling, advising that service will be disconnected not less than 48 hours from the time and date of posting.  52 Pa. Code § 56.95.
Testimony from Respondent showed that three different notices were posted at the service address prior to termination.  Complainant maintains that he did not receive these notices.  The Respondent’s notices that are posted at service addresses are 8.5x11 standard sheets of paper, with no door handle cutout and no adhesive component that would help insure the notice stays put.  The Respondent should consider changing its notices to a design that has a higher likelihood of remaining in place until being removed deliberately.  
The Complainant says they were not on the door, the Respondent says they posted three notices on the door.  The Complainant did not overcome the Respondent’s rebuttal with any additional evidence to support his contention that no notices were posted.  As noted in the paragraph beginning this discussion, more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).  The Complainant failed to meet his burden of proving that termination for nonpayment was unreasonable. 
3. Inadequate service:
The Complainant further argues that the Respondent’s employees provided inadequate service for failing to tell him in his first telephone call, that to have service restored he would need to (1) pay the past due balance and (2) pay a reconnection fee.  The record does not support his version of the facts for the following reasons.  

Company records show that the Complainant paid the past due amount on December 5, 2007 (PAWC Exh. 1p2) and paid a $30 reconnection fee that was processed on December 7, 2007.  There is no clear record of how the December 5th payment was made, but the Complainant stated he made it online.  (NT 65).  The reconnection fee was paid with a credit card which is reflected in the Respondent’s letter of December 6, 2007 providing an authorization number for same.  (PAWC Exh. 1p10)  (The December 7, 2007 letter is addressed to the Cherry Hill address.)  The Respondent’s telephone log does not show Complainant telephoned them on December 5th, but does show a telephone call on December 6th.  If that is the case, the Complainant had already made his online payment, was concerned that his water was still off, and then called the Respondent.  During the December 6th call the Complainant indicated he had paid the past due amount.  He was advised that he had to pay a reconnect fee.  He paid the reconnect fee as explained above.  Nothing in the record shows two telephone calls.  Therefore, the Respondent’s employees could not have explained to him that he had to pay both, he had already paid the past due amount when the call was made on the 6th.  The December 6th letter noted that service restoration could take up to three days to ensure that payment had cleared, but it did not take that long.  Service was restored on December 7, 2007.  The Complainant failed to prove that the Respondent’s employees provided inadequate service.
4. Third Party Authorization:
Company records show termination notices were mailed to the Complainant on November 14, 21, and 27, 2007 - all were sent to the Cherry Hill, New Jersey address.  Neither the Complainant nor the Respondent’s witnesses could tell me when (or if) the Complainant notified the Respondent of his full time residency at the Saw Creek Estates home that Complainant stated he had lived at for three (3) years.  Indeed, even the December 6, 2007 letter to the Complainant confirming authorization for the reconnection fee was mailed to the Cherry Hill, New Jersey address.  The Company’s service order for restoring service on December 7, 2007 shows the service address at Saw Creek Estates and the mailing address as the Cherry Hill, New Jersey address.  The Complainant did not provide any documents showing when he notified the Respondent that his mailing address should be changed to the Saw Creek address.  The Respondent’s records indicate that on at least three occasions mail was returned to them.  (PAWC Exh. 1p6).
The responsibility to let a utility company know your change of address falls to the customer.  In this case, I was unable to discern from the records or the Complainant’s testimony when or how the Complainant met this responsibility.  I noted earlier in this initial Decision that the Complainant needs to let the Respondent know in writing of his accurate mailing and service address.  Aside from the obvious address problem, there are other tools provided in the regulations that, if used, could have prevented this unfortunate outcome. 
At Section 56.131 of the Public Utility Code, Third Party Notification is allowed and states: 
Each utility shall permit its ratepayers to designate a consenting individual or agency which is to be sent, by the utility, a duplicate copy of reminder notices, past due notices, delinquent account notices or termination notices of whatever kind issued by that utility. When contact with a third party is made, the utility shall advise the third party of the pending action and the efforts which shall be taken to avoid termination. A utility shall institute and maintain a program:  

(1)  To allow ratepayers to designate third parties to receive copies of a ratepayer’s or group of ratepayers’ notices of termination of service. 

(2)  To advise ratepayers of the availability of a third-party notification program and to encourage their use thereof.   

(3)  To solicit community groups to accept third-party notices in order to assist in preventing unnecessary terminations and protecting the public health and safety.  52 Pa. Code § 56.131 (Emphasis added.)

The Complainant testified that he is often out of the country for extended periods.  The above regulatory tool should be used.  Overpaying his account was successful only as long as the amount covered usage.  In December, he was two months past due and the Respondent had not heard from him since May; clearly, Complainant’s overpayment plan can fail.
5. Medical:
The Complainant’s wife testified that her husband has several medical issues.  However the record shows that the Complainant has never notified the Respondent that someone in the home has medical issues.  Section 56.113 of the Public Utility Code provides:
[Medical] Certifications initially may be written or oral, subject to the right of the utility to verify the certification by calling the physician or to require written confirmation within 7 days. Certifications, whether written or oral, shall include all of the following: 

   (1)  The name and address of the ratepayer in whose name the account is registered. 

   (2)  The name and address of the afflicted person and his relationship to the ratepayer. 

   (3)  The nature and anticipated length of the affliction. 

   (4)  The specific reason for which the service is required. 

   (5)  The name, office address and telephone number of the certifying physician.  52 Pa. Code § 56.113.

If the Complainant meets the above provisions they should put it on record with the Respondent as described above.  
6. March 2008: 

The Complainant testified that in March 2008, he returned home and found he had no water service.  He telephoned the Respondent and the Respondent issued a service order.  Complainant’s call was received on March 7th and water service was restored the same day.  The Respondent had no record of being out at the Complainant’s property for any reason and did not think that they turned service off.  Nonetheless, service was restored on the same day.  Neither party proved who turned the water off or why.  There is insufficient evidence to find that the Respondent did anything wrong and Complainant failed to meet his burden of proof. 
In summary, the Complainant failed to meet his burden of proof.  He did not show that the Respondent failed to provide adequate and reasonable service in any of the instances or issues complained of.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4. The due date for payment of a bill may be no less than 20 days from the date of transmittal; that is, the date of mailing or physical delivery by the utility to the ratepayer.  52 Pa. Code § 56.21.  
5. Utility service to a dwelling may be terminated for nonpayment of an undisputed delinquent account.  52 Pa. Code 56.81.
6. Prior to a termination of service, the utility shall mail or deliver written notice to the ratepayer at least 10 days prior to the date of the proposed termination.  52 Pa. Code § 56.91.  
7. If a prior contact has not been made with a responsible adult either at the residence of the ratepayer, as required by §  56.94 (relating to procedures immediately prior to termination) or at the affected dwelling, the employee may not terminate service but shall conspicuously post a termination notice at the residence of the ratepayer and the affected dwelling, advising that service will be disconnected not less than 48 hours from the time and date of posting.  52 Pa. Code § 56.95.

8. The Complainant failed to meet his burden of proof.

ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of Sukhendu B. Bhattacharyya at Docket No. 
C-2009-2115020 is dismissed.
2. That the Secretary’s Bureau mark the Docket closed. 
Date:
March 25, 2010



_________________________________








Ember S. Jandebeur







Administrative Law Judge
� § 1501.  Character of service and facilities;�Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  66 Pa. C.S.  § 1501
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