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HISTORY OF THE PROCEEDINGS


On September 30, 2009, Joseph McGuckin (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  Essentially, the Complainant alleged that the Respondent’s employees with the assistance of a locksmith, not an Ademco authorized alarm technician, entered his house on September 29, 2009 and tripped his burglar fire alarm, that the alarm cannot now be reset, and that the Respondent was without justification to enter his home.  He asked that the Commission award him damages for his burglar fire alarm and investigate the Respondent’s practice.


The Respondent filed an answer and a preliminary objection dated October 28, 2009 to the complaint.  In its answer, the Respondent stated that on September 28, 2009, the Respondent responded to a call of gas odor at 3337 Longshore Avenue, Philadelphia, PA, but that it found no gas leak inside the Complainant’s home.  In the preliminary objection, it stated that the Commission does not have authority to award damages.  


On November 5, 2009, a Motion Judge was assigned to rule on the preliminary objection.  On November 16, 2009, the Motion Judge, Administrative Law Judge Wayne L. Weismandel, issued an order sustaining the Respondent’s preliminary objection to the Commission’s authority to award damages and referring the remaining issues to be scheduled for a hearing.   


On March 1, 2010, a hearing on the complaint was held.  The Complainant proceeded unrepresented.  He testified on his own behalf and introduced five exhibits.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of one witness and introduced three exhibits into the record.


The record was closed on March 1, 2010.
FINDINGS OF FACT


1.
The Complainant lives at 3331 Longshore Avenue, Philadelphia, PA and is a Respondent ratepayer of record.  He is a licensed geologist and employed as a construction litigation specialist.  On September 1, 2009, the Complainant left his home for a long-term assignment in Florida and did not return until November 1, 2009.  Before leaving for Florida, he shut off the water, the hot water heater, and the gas at the meter (N.T. 4-6, 9, 10).


2.
On September 28, 2009, the gas service was renewed at the 3337 Longshore Avenue address and the whole line was replaced there (N.T. 38, 43, 44).     


3.
On September 28, 2009, the Respondent received a call about gas odor from the 3337 Longshore Avenue address.  Richard Cole, a Respondent service technician, first checked the gas at this address but no gas leak was found.  When he reached the front of the 3335 Longshore Avenue address (the Front Foundation Wall), he had a reading from his sensing device of 15% of LEL (the Lower Explosive Limit).  This caused him to enter other properties to track down if there were any leaks (the 3333 and the 3331 Longshore Avenue address or the Complainant’s house) (N.T. 25, 26, 35, 37, 44, 45).


4.
Richard Cole and Ed Murphy, on the job supervisor, with the assistance of a locksmith from Rose Locksmith, broke into the Complainant’s house at 3331 Longshore Avenue.  The locksmith picked one lock on the front door.  The alarm tripped.  They found no leak at the Complainant’s house.  No damage occurred.  They left a forced entry notice (N.T. 27, 29-31; PGW Exhibit 1).


5.
On September 28, 2009, at 3:30 p.m., Richard Cole had a telephonic conversation with the Complainant.  He informed the Complainant that the Complainant would have to pay someone to reset the alarm (N.T. 33, 34; PGW Exhibit 2).       


6.
On November 9, 2009, the Respondent sent a letter to the Complainant, asking him for a copy of the invoice for resetting the alarm that was tripped by the Respondent’s employees on September 28, 2009 (PGW Exhibit 2).      


7.
When a leak or a sensor reading indicates a leak or a gas concentration outside a property, the Respondent’s procedure is to track down if there are any possible leaks in the property and in the properties on either side of the leak, and to check the properties on the other side of the street (N.T. 28, 37-39).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving that no emergency existed or that the Respondent was without justification to enter his house.


The Complainant testified that he was out of state on a long-term assignment.  Before leaving home, he made sure that no person would enter his house because of an emergency:  he shut off the water, the hot water heater, and the gas.  As a geologist, for more than 25 years, he has had occasions to respond to emergency and hazardous conditions.  He admitted that the Respondent or any gas utility has a right to enter a home if an emergency exists but that before entering, a gas utility must use its equipment to monitor the air outside the house.  Employees, who are using the equipment, must be trained and the monitoring equipment must be calibrated within a week or two.  If a utility employee enters a house with uncalibrated, monitoring equipment and assuming the equipment is working, then the information they receive only gives them a false sense of security.  Therefore, in this case, the Respondent must show him all the documents indicating that the Respondent’s employees were competent and supervised, knowing the rules of the Department of Labor and the Occupational Safety and Health Act (OSHA), and that their monitoring equipment was properly calibrated and maintained.  Without these documents, the Respondent was without justification to enter his house.  He suspected that the Respondent’s employees were not properly trained and that its equipment was not properly calibrated (N.T. 11-16, 18-20).


As indicated above, the Complainant has the burden of proof.  If he does not have information to prepare his case, he may obtain it through discovery.  Discovery occupies a significant place in pretrial procedure before the Commission and can be obtained under 52 Pa. Code §§5.321-5.373.  The Respondent has no obligation to prepare the case for him.


Further, the law is well established that testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact – are ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of  Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B. & K. Inc. v. Commonwealth, Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).


I will determine whether an emergency condition existed, which required the Respondent’s entry into the Complainant’s house and whether the Respondent’s conduct is unreasonable and reprehensible and deserves a civil penalty.



The Respondent testified that on September 28, 2009, the gas service was renewed at 3337 Longshore Avenue, Philadelphia, PA and that it then received a call about gas odor from this address.  The Respondent first checked the gas at this address but no gas leak was found.  When it reached the front foundation wall of the 3335 Longshore Avenue address, its sensing device registered 15% of the lower explosive limit (LEL).  This caused the Respondent to enter other properties (the 3333 and the 3331 Longshore Avenue addresses) to track down any possible leaks there.  A Respondent technician, Richard Cole, and a Respondent supervisor on the job, Ed Murphy, with the assistance of a locksmith from Rose Locksmith broke into the Complainant’s home (the 3331 Longshore Avenue address).  The locksmith picked one lock on the front door.  The alarm tripped and they found no leak at the Complainant’s address.  No damage occurred and they left a forced entry notice at the address.  Richard Cole later told the Complainant that he had to pay someone to reset the alarm.



The Respondent also testified that the Respondent’s tariff authorizes its employees to gain entry to a customer’s home by forcible means under emergency conditions.  It testified that when a leak occurs outside a property, the Respondent’s procedure is to track down if there are any possible leaks in the property and in the properties on either side of the leak and to check the properties on the other side of the street.


According to precedent, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A.2d 1067 (1981).



The Commission’s regulations relating to Safety, 52 Pa. Code §59.33(b), provide as follows:
   (b)  Safety code.  The minimum safety standards for all gas transmission and distribution facilities in this Commonwealth shall be those issued under the pipeline safety law as found in 49 U.S.C.A. §§60101—60503 and as implemented at 49 CFR Parts 191—193 and 199, including all subsequent amendments thereto future Federal amendments to 49 CFR Parts 191—193 and 199, as amended or modified by the Federal government, shall have the effect of amending or modifying the Commission’s regulations with regard to the minimum safety standards for all gas transmission and distribution facilities.  The amendment or modification shall take effect 60 days after the effective date of the Federal amendment or modification, unless the Commission publishes a notice in the Pennsylvania Bulletin stating that the amendment or modification may not take effect.


These provisions indicate that the Commission has adopted the safety standards established by the federal laws for all gas transmission and distribution facilities as implemented at 49 CFR Parts 191—193 and 199, and that if the federal government amends or modifies its regulations, the amendment or modification will take effect 60 days after the effective date of the federal amendment or modification in the Commonwealth unless the Commission publishes a notice in the Pennsylvania Bulletin stating that the amendment or modification may not take effect.  On March 16, 2000, the Commission ratified and adopted Amendments to Parts 192 of Title 49 of the Code of Federal Regulations.


The Department of Transportation’s regulations relating to External corrosion control:  Examination of buried pipeline when exposed, 49 CFR 192.459, provide as follows:
     Whenever an operator has knowledge that any portion of a buried pipeline is exposed, the exposed portion must be examined for evidence of external corrosion if the pipe is bare, or if the coating is deteriorated.  If external corrosion requiring remedial action under §§192.483 through 192.489 is found, the operator shall investigate circumferentially and longitudinally beyond the exposed portion (by visual examination, indirect method, or both) to determine whether additional corrosion requiring remedial action exists in the vicinity of the exposed portion.


49 CFR 192.459 specifies the scope of investigating for corrosion or leaks, stating that indirect methods may be used as well as visual examination to carry out the investigation.  The rule allows operators to use their own judgment on where to stop for corrosion or leaks; otherwise, the rule could be interpreted to set in motion a seemingly endless search for harmful corrosion or leaks on pipelines.  Corrosion and leak repairs are performed under 49 CFR 192.485(a) and 192.487(a) and 192.717.  Only a reasonable effort is required to find corrosion in the vicinity of an exposed, corroded pipe.


A gas leak is in itself a nuisance, a nuisance of the most dangerous kind, involving the lives and health of the residents living near the leak.  A leak with gas concentration of 15% of LEL at the front foundation wall at the 3335 Longshore Avenue address is such a condition.  It can cause a loss of lives and serious bodily injuries, and a loss of properties.  This provides justification for the Respondent to enter other properties, to find other leaks, including the Complainant’s home, which are located on either side of the leak, and requires the Respondent to take speedy action.  The Commission adopts the Federal safety rules, allowing the Respondent to follow its own procedure, which is reasonable, to track down all possible gas leaks.  The Respondent’s procedure to find other leaks in the vicinity of an already discovered leak is reasonable.


From the discussion above, I conclude that the Complainant has not carried his burden of proof and that an emergency situation existed which required the Respondent’s speedy action.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Joseph McGuckin has not carried his burden of proof.


3.
A gas leak in the immediate vicinity of Mr. McGuckin’s home constitutes an emergency and hazardous condition, giving the Respondent the right to enter his home at any time with or without his consent to repair the leak.



4.
That the Respondent’s conduct in finding a leak is reasonable and does not warrant the imposition of a civil penalty.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Joseph McGuckin against Philadelphia Gas Works at Docket No. C-2009-2134762 is dismissed for his failure to carry his burden of proof.
Date:
        March 29, 2010            


____________________________________








Ky Van Nguyen








Administrative Law Judge
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