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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of William McLafferty dated October 9, 2009, to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued September 21, 2009.  Reply Exceptions dated October 27, 2009, were filed by Duquesne Light Company (Duquesne).  



Also before us is Mr. McLafferty’s Petition to Reopen Proceedings for the Purpose of Taking Additional Evidence (Petition) dated October 29, 2009.  Duquesne did not reply to this filing.    

Background and Procedural History



William McLafferty has resided with his wife and son at the same address in Pittsburgh, Pennsylvania, since December 31, 1984.  According to the Formal Complaint (Complaint) filed by Mr. McLafferty on April 2, 2009, Duquesne was granted an easement to run a transmission line over what is now the McLafferty property in 1927.  Attachment to Complaint.  Duquesne’s 69 kV transmission line was in place on Mr. McLafferty’s property when the house was built in 1945.  Findings of Fact Nos. 1-4; I.D. at 2.


In September 2008, Mr. McLafferty received notice that Duquesne was proposing to replace its existing 69 kV transmission line and towers with a 138 kV transmission line and facilities in his community.  Duquesne Light has commenced construction on this project, but has not yet reached Mr. McLafferty’s property.



On September 19, 2008, Duquesne sent to local public officials and affected property owners a letter informing them of the proposed transmission line upgrade project and inviting them to two informal public workshops on September 29-30, 2008.  Duquesne provided information at these workshops relating to right-of-way, transmission line location, vegetation management construction, engineering, public safety, energy efficiency, and a need for the line.  Mr. McLafferty attended both workshops.  Findings of Fact Nos. 21-22; I.D. at 4, 12; Tr. at 35.


Furthermore, Duquesne filed a Letter of Notification, pursuant to 52 Pa. Code §57.72(d)(1)(i) and (v), with the Commission at Docket No. A-2008-2077194 in November 2008 relating to the proposed upgrade of this transmission line.  Tr. at 92, 109‑110; Duquesne Exh. 4.  



Duquesne Light served the affected property owners, including Mr. McLafferty, with notice of its filing the Letter of Notification.  Duquesne Exh. 4.  No protests were filed.  Tr. at 93.  By Order entered January 22, 2009 at Docket No. A‑2008‑2077194, the Commission approved the Letter of Notification.  Tr. at 94, 109; Duquesne Exh. 5. 


As noted, Mr. McLafferty filed a Complaint on April 2, 2009, wherein he challenged the lawfulness and justness of Duquesne’s upgrading of its existing transmission facilities in a right-of way across his property.  Mr. McLafferty contended that Duquesne has proceeded in a manner that exceeds the easement granted to it.  In addition, Mr. McLafferty alleged that Duquesne began this project without giving the public an opportunity to comment and without informing the affected property owners of the inherent dangers posed by high-power lines.  Further, he averred that Duquesne threatened to remove certain trees on his property without just compensation.  For relief, Mr. McLafferty asked that the Commission direct Duquesne to undertake a number of remedial safety measures relating to the operation of its high-power lines.  He also asked the Commission to require Duquesne to save his trees and to compensate him for any property damage.  Attachment to Complaint at 1-4.



Duquesne filed an Answer to the Complaint on May 8, 2009, wherein it asserted that it makes every effort to supply safe and reliable electricity to its customers.  Duquesne also asserted that its filing with the Commission requesting approval to expand the transmission line in dispute, at Docket No. A-2008-2077194, was in complete compliance with Commission Regulations.  Ans. at 2-3.


An evidentiary hearing was held on August 3, 2009.  Mr. McLafferty appeared pro se and submitted one exhibit.  Duquesne was represented by counsel and offered eight exhibits for admission into the record.  The hearing generated 148 pages of testimony.  The record closed on September 2, 2009.  


In the Initial Decision issued September 21, 2009, ALJ Corbett concluded as follows:  (1) that the Commission has no jurisdiction to determine the scope or validity of an easement; (2) that the Commission has no jurisdiction to award monetary damages; (3) that the Commission has jurisdiction over the service provided by public utilities, including any and all acts done, rendered or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by Duquesne.  The ALJ concluded that Mr. McLafferty had failed to meet his burden of proving that he is entitled to the relief he is seeking from the Commission and he dismissed the Complaint.  I.D. at 21.  

Discussion
A.
Petition to Reopen the Record.


In his Petition to reopen the record, Mr. McLafferty avers that there continues to be an ongoing safety problem involving Duquesne’s lines that cross his property.  In support of this statement, Mr. McLafferty avers that a 138,000 volt line fell from the towers and onto his property, the public streets and numerous heavily populated properties in Penn Hill on Saturday, October 24, 2009.  Mr. McLafferty asserts that this fourth instance of Duquesne’s lines falling on his property demonstrates that Duquesne is unable to successfully address the general problem of its lines falling on his property.   Petition at 1-2.



Mr. McLafferty also continues to except to the Initial Decision with regard to the notice that he received of public hearings and Duquesne’s records of previous instances when Duquesne’s lines fell on his property.  Petition at 2.



Section 5.571 of the Commission’s Regulations allow a party to petition to reopen a proceeding any time after the record is closed but before a final decision is issued.   However, the record may be reopened for the receipt of further evidence only if there is reason to believe that conditions of fact or law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  52 Pa. Code § 5.571.



Mr. McLafferty alleges that another Duquesne line fell on his property after the close of the record in this proceeding.   We conclude that Mr. Lafferty’s bare allegation is insufficient, on its face, to justify the reopening of this proceeding.  The issues in the instant proceeding are not related to this recent event.  If an electric line did indeed fall on Mr. McLafferty’s property on October 24, 2009, evidence of that event can add nothing to the issues considered in the instant proceeding.  



Mr. McLafferty may, however, file a new Complaint with the Commission against Duquesne regarding the October 24, 2009 event of fallen power lines on his property.  However, this Opinion and Order will be limited to our consideration of the specific issues that were brought before us in Mr. McLafferty’s original Complaint. 

B.
The Exceptions.



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).


The ALJ made seventy-six Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


Mr. McLafferty filed sixteen Exceptions, several of which have multiple parts.  Exceptions one through thirteen object to the manner in which the ALJ made his Findings of Fact.  The remaining Exceptions are directed at the discussion portion of the Initial Decision and at the Conclusions of Law.  The Exceptions fall into the following categories: (1) the validity of Duquesne’s easement over Mr. McLafferty’s property; (2) safety-related issues such as Duquesne’s response time in emergencies, the training of first responders by Duquesne, and the energizing or de-energizing of lines; 

(3) Duquesne’s tree trimming; and (4) extra-record information. 


1.
The ALJ’s Findings of Fact



For the first several pages of his Exceptions, Mr. McLafferty complains, for the most part, that the Findings of Fact do not tell his side of the story in its entirety.  Exc. at 3-4.  In some instances, Mr. McLafferty attempts to add additional material to the record.  Exc. at 3-4.  In several of his Exceptions, Mr. McLafferty objects to the ALJ’s choice of wording.  Exc. at 2-4.



Duquesne replies that these Exceptions do not actually object to the ALJ’s findings but, in fact, add additional testimony or repeat Mr. McLafferty’s testimony from the hearing.  R. Exc. at 2.  Duquesne argues that the ALJ, as the sole trier of fact, is in the sole position to weigh conflicting testimony, if it exists, and to determine findings of fact from that conflicting testimony.  R. Exc. at 2.



Upon review of the record, we find that the ALJ’s Findings of Fact accurately reflect what is contained in the portions of the record cited by the ALJ.  Therefore, we shall accept them as is.  We note that the purpose of the ALJ’s Findings of Fact is not to repeat everything that was offered into the record by the Parties but to summarize the relevant evidence that is necessary to reach a decision.  As such, the ALJ’s Findings of Fact are based on relevant portions from the entire record, not simply the testimony of any one Party.  Accordingly, Mr. McLafferty’s Exceptions related to the ALJ’s Findings of Fact are denied.


2.
The Commission’s Jurisdiction over Easements 



Mr. McLafferty does not so much disagree with the ALJ over his finding that the Commission has no jurisdiction over easements.  Rather, he objects to the suggestion in Findings of Fact Nos. 2 and 3 that the easement might be valid.  Exc. at 8-9.  As noted by the ALJ, the Commission does not have jurisdiction to determine the scope and validity of an easement.  Fairview Water Company v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985).  Only a Court of Common Pleas sitting in equity can hear the easement claim.  Id.; ID at 11-12.  We note that the ALJ’s Findings of Fact merely summarize relevant portions of the record in this proceeding and are not in the least bit objectionable.  Accordingly, Mr. McLafferty’s Exception on this issue is denied.

3.
Safety issues



a.
Response Time


The ALJ stated that Duquesne personnel may take anywhere from ten minutes to one-half hour to respond to a report of a downed line depending on the number of calls it has received.  Finding of Fact No. 52.  The citations to this finding are to pages seventy-three, eighty-one and eighty-two of the transcript.  Mr. McLafferty disputes the accuracy of this finding based on his experience with Duquesne’s response times.  See Exceptions Nos. 3, 9, 11, 15, 15J, 15K, 15T and 16.  



Duquesne responds that Mr. McLafferty is attempting to introduce extra-record evidence in describing its response time to a 1998 outage at his property.  Duquesne notes that the 1998 outage occurred during a storm when response times are longer.  R. Exc. at 3.

 

Fairness dictates that Mr. McLafferty’s extra-record comments will not be considered by us in reaching our decision.  Upon our review of the cited transcript pages, we find that Duquesne’s witness stated that a twenty-minute response time would be on a day when “there’s nothing going on.”  Tr. at 73.  Duquesne’s witness also explained that priority is given to critical customers for the restoration of service and that these would include hospitals, police departments and water pumping plants.  



We note that the ALJ found that there was no evidence of record supporting Mr. McLafferty’s assertions that insufficient Duquesne personnel are employed to respond to emergencies or that they are unreasonably tardy or poorly trained.  I.D. at 17. We agree with Duquesne that response times are understandably longer when damage occurs during a storm.  In such instances, many lines can fall in a brief period of time and extra time is required to prioritize and to respond with work crews.  Tr. at 72-73.  



Duquesne’s response time to downed lines must be reasonable, but the timing of the response must reflect the totality of circumstances.  Obviously, a storm that results in many downed lines will present more of a challenge to Duquesne’s service people.   Mr. McLafferty has shown no clear evidence that Duquesne violated its obligation to provide safe and reasonable service in this matter.  Accordingly, Mr. McLafferty’s Exceptions regarding the length of Duquesne’s response time are denied.  



b.
Training of First Responders


The ALJ concluded that Mr. McLafferty failed to articulate what training he believes Duquesne does not provide fire, police and emergency medical personnel to respond to emergencies involving transmission line facilities.  I.D. at 19.  Since even Duquesne personnel cannot handle a downed 69 kV transmission line before it is de-energized, the ALJ noted that it would not be reasonable to expect non-utility personnel to perform such work.  I.D. at 19.


In several of his Exceptions, Mr. McLafferty expresses his concern that emergency responders who are “ill-trained and ill-equipped to take immediate action necessary to save life and property” are sent to handle downed electric lines.  Exc. at 3.  See also Exc. No. 5, 10, 12, and 15.  Mr. McLafferty goes on to reiterate his concerns about what he perceives to be a lack of training of emergency responders by Duquesne.  Exc. at 7-8.



Duquesne responds that Mr. McLafferty is actually objecting to re-energizing of lines and that his contention that first responders should be trained at the same level as linemen was refuted by the testimony of Duquesne’s witness.  R. Exc. at 3.  Duquesne asserts that Mr. McLafferty has offered no clear testimony or documented proof that there is any indication of an ongoing safety problem at Duquesne.  R. Exc. at 4.  



While we can understand why Mr. McLafferty would want to have a downed line cleared as quickly as possible from his property, the training of emergency responders to act in the capacity of linemen would not be a wise solution to the problem.  Duquesne has provided some training to fire departments on how to work around downed power lines safely.  Tr. at 104.  However, these emergency responders have other important, safety-related tasks to perform.  We believe that public utility linemen are best-equipped to handle the difficult and dangerous job of repairing downed electric lines.  According to Duquesne’s witness, it takes four or five years of training before it train a person to be a qualified lineman.  Tr. at 87.  Accordingly, Mr. McLafferty’s Exceptions related to the training of emergency responders by Duquesne are denied.


c.
De-Energizing Electric Lines



Mr. McLafferty objects to the ALJ’s summary of testimony related to the de-energizing and re-energizing of  lines.  Exc. at 5, 7.  Mr. McLafferty expresses his concern that a line could be re-energized while the downed line was touching either a person or property.  Exc. at 6.  He states as follows: “if the line is unsafe for linemen until de-energized from two different locations, how can it be safe on my house?”   Mr. McLafferty desires greater protection for his home when Duquesne’s lines fall on his house.  Exc. at 5-6.  



Duquesne responds that Mr. McLafferty is confusing fault currents which de-energize and safe work rules around electrical facilities.  Duquesne asserts that the evidence on the record shows that the 69 kV line that fell in 1998 was not re-energized until the problem was found and the conductors were removed from Mr. McLafferty’s property.  R. Exc. at 3.  



We note that Duquesne’s witness responding to this issue has been the manager of Duquesne’s operations center for the past twenty-eight years.  His department is responsible for keeping the power on and for responding to all outages.  Tr. at 62.   From our review of the transcript, we conclude that Duquesne is correct that Mr. McLafferty is confusing two different aspects of its witness’ testimony.   The factors that caused a line to fall onto Mr. McLafferty’s home in 1998, and Duquesne’s work rules for line repair, are two completely different matters.  Accordingly, Mr. McLafferty’s Exception on this issue is denied.  



d.
Tree Trimming



Finding of Fact No. 28 states that Mr. McLafferty agreed to allow Duquesne to remove all his trees except for a pin oak located in front of his house.  Mr. McLafferty asserts that he never agreed to the removal of all the trees and that he asked that the supervisor be contacted in order to reach a compromise about the trees.  Exc. at 4.  

In various sections of the Exceptions, Mr. McLafferty asserts that the trees on his property are his “last line of protection against the ultra high voltage lines Duquesne now wants to install.”  Exc. at 9.  See also Exc. at 3-4, 8-9, 11-12.


Duquesne responds that it has the right to clear trees which is conferred by the easement.  R. Exc. at 4.  Duquesne avers that its witness testified that trees are dangerous around power lines and it notes that trees can conduct electricity, which in turn can cause a fire and further damage property in the vicinity of trees.  Duquesne does not believe that the trees are protection but notes that they can, in fact, cause an unsafe condition around power lines.  R. Exc. at 5.



The Commission’s electric safety and reliability Regulations require that Duquesne and all other electric distribution companies develop a vegetation maintenance plan that maintains minimum clearances of vegetation from overhead transmission and distribution facilities.  52 Pa. Code § 57.198(f), (n)(1).   Duquesne’s vegetation management program must also conform to the applicable sections of the National Electric Safety Code (NESC) that require an electric utility to trim or remove trees that may interfere with electric lines.  NESC § 218.A.1.  See also PECO Energy Company v. Township of Upper Dublin, 922 A.2d 996, 1004 (Pa. Cmwlth. 2007).   



As noted above, Mr. McLafferty asserts that his trees, which he believes are needed for protection from falling electrical lines, have not been shown to interfere with the new transmission line.  Exc. at 8-9, 13-14.  His assertions are contradicted by the testimony of Duquesne’s witness.  See e.g. Tr. at 54-55.  The trees, since they can catch fire, may actually be a danger to his home in the event of a storm.  R. Exc. at 5.  Indeed, according to Duquesne, the greatest cause of outages on transmission lines is contact with trees.  Tr. at 104; I.D. at 20.  We agree with the ALJ that the five trees selected for removal in this instance possessed the potential to interfere with the proposed transmission line and with the maintenance and repair crews working in the right-of-way.  I.D. at 21.  We also conclude that Duquesne’s vegetation maintenance practice, as it relates to Mr. McLafferty’s property, is reasonably necessary for the convenience and safety of its patrons, employees and the public.  Accordingly, Mr. McLafferty’s Exceptions relating to the reasonableness of tree trimming on his property are denied.

Conclusion



Based on our review and consideration of the record, the Initial Decision, the Exceptions and the Reply Exceptions, we conclude that Mr. McLafferty’s Exceptions are without merit.  Accordingly, his Exceptions are denied and his Complaint is dismissed; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of William McLafferty are denied.
     



2.
That the Initial Decision of Administrative Law Judge John H. Corbett is adopted, consistent with this Opinion and Order.



3.
That the Complaint of William McLafferty docketed at C‑2009‑2101144 against Duquesne Light Company is dismissed.



4.
That this proceeding be marked closed.
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BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED: March 11, 2010

ORDER ENTERED: March 15, 2010
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