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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Dusan Grmusa (Complainant) filed on January 4, 2010,
 to the Initial Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, which was issued on December 15, 2009.  Reply Exceptions were filed by Dominion Retail, Inc. (Dominion Retail) on January 15, 2010.  
History of the Proceeding


On July 22, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against Dominion Retail.  The Complainant alleged that Dominion Retail enticed him to switch his electric service from Duquesne Light Company (Duquesne) to Dominion Retail, promising a ten percent savings.   The Complainant alleged that his rate had tripled after the switch.  The Complainant requested that: (1) Dominion Retail and Duquesne refund all incorrect charges; and (2) monetary penalties be assessed against both companies.


On September 1, 2009, Dominion Retail filed an Answer and New Matter (Answer), along with a Preliminary Objection seeking dismissal of the Complaint on the basis that it raised non-jurisdictional issues against a non-jurisdictional entity and, therefore, should be dismissed for lack of Commission jurisdiction and insufficiency as to substance.  


The Complainant did not file a response to the New Matter portion of Dominion Retail’s Answer or to its Preliminary Objection.  Therefore, the factual allegations raised as New Matter were deemed admitted.



By Initial Decision issued December 15, 2009, the ALJ granted Dominion Retail’s Preliminary Objections and dismissed the Complaint.  
Discussion



A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  



The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  



The ALJ made sixteen Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.


We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of 
Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any Exception or argument, which has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.



Dominion Retail asserted in its Preliminary Objection that the Commission’s jurisdiction over electric generation suppliers, such as Dominion Retail, does not extend to regulating the prices that Dominion Retail, as an electric generation supplier, charges its customers under private contracts.
  See Delmarva Power & Light Co. v. Com. of Pa., Pa. Publ. Util. Comm’n, PPL EnergyPlus, LLC v. Com. Of PA, 870 A.2d 901 (Pa. 2005); Petition of Dominion Retail, Inc. For Refund of Assessments Paid to the Public Utility Commission, Docket Number M-00061940 and Petition of Select Energy, Inc. For Refund Assessments Paid To the Public Utility Commission, Docket Number M-00061941, Initial Decision entered July 5, 2006.  


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary or in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593 (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993).  


The Complainant’s Exceptions do not address any specific finding in the Initial Decision.  The Exceptions voice the general displeasure of the Complainant over how much Dominion Retail charged him for his electricity.  Exc. at 1.


Dominion Retail replies that the Complainant’s Exceptions cite no specific error in the Initial Decision, and that the Complainant, therefore, has failed to show any justification as to why the Initial Decision should not become final.  R. Exc. at 1.



Based on our review, we are of the opinion that the ALJ erred in finding that the Commission lacks jurisdiction over the subject matter of this case.  The Complaint alleged that the Complainant was charged a higher rate than what was represented to him by Dominion Retail.  The Commission's jurisdiction over electric generation suppliers, such as Dominion Retail, is contained within the Competition Act.  66 Pa. C.S. §§ 2801 et seq.  Furthermore, the Commission has promulgated rules for EGSs to follow as a condition of receiving a license to operate.  52 Pa. Code § 54.43.  One of these conditions is that an EGS’ advertised prices must match its billed prices, and that billed prices must reflect marketed prices.  52 Pa. Code §§ 54.4(a) and 54.7(a).  This Commission has set forth rules that EGSs must follow and has the obligation, and, therefore, the jurisdiction, to enforce those rules.



We note that although the ALJ was correct in finding that the new matter was deemed admitted, we are hesitant to require that pro se complainants follow all procedural rules precisely without an opportunity to explain themselves at hearing.  
For these reasons, we shall remand this matter to the Office of Administrative Law Judge for a hearing so as to provide the Complainant with an opportunity to be heard and to determine whether or not Dominion Retail violated any Commission rule or order.  As such, the Complainant’s Exceptions are granted consistent with this Opinion and Order.
Conclusion


Upon our review of the record in this proceeding, we will grant the Complainant’s Exceptions and modify the ALJ’s Initial Decision by remanding this proceeding  to the Office of Administrative Law Judge for hearing and other action as deemed appropriate;  THEREFORE,


IT IS ORDERED:


1.
That the Exceptions filed by Dusan Grmusa to the Initial Decisions of Administrative Law Judge Louis G. Cocheres are granted, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Louis G. Cocheres issued December 15, 2009, is reversed, consistent with this Opinion and Order.



3.
That this matter shall be remanded to the Office of Administrative Law Judge for further hearing and other appropriate action.
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BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: March 25, 2010
ORDER ENTERED:  April 16, 2010
	� 	Since the Complainant did not initially serve Dominion Retail with a copy of his Exceptions, the Commission, by Letter dated January 8, 2010, served a copy of those Exceptions on Dominion Retail, and Dominion Retail was afforded ten days from that date in which to file Reply Exceptions.  


	�	According to Commission regulations, a reply to New Matter must be filed within twenty days of the date of service of the Answer or other pleading raising New Matter.  Failure to file a timely reply to New Matter shall be deemed in default, and relevant facts stated in the New Matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).


	�	Furthermore, “A private contract is beyond the pale of this Commission to review.” David B. Lytle v. T. W. Phillips Gas & Oil Company, 2002 Pa. PUC LEXIS 44 (Pa. PUC 2002); see also Reading & Southwestern Street Railway Company v. Pa. P.U.C., 168 Pa. Super. 61, 77 A.2d 102 (1950).�
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