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HISTORY OF THE PROCEEDINGS


On December 16, 2009, Tyrone Barber (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent) which opposed a proposed rate increase.  On December 19, 2009, Respondent filed PECO Energy Supplement No. 97 to Tariff Electric-Pa. P.U.C. No. 3, at docket number R-2009-2148844, issued December 21, 2009, to become effective January 1, 2010 and the supporting information furnished with the filing of rate changes under 52 Pa. Code, Section 53.52(a)(b).  The primary purpose of the filing was to reflect new rates in compliance with the company’s Electric Restructuring and Merger Orders at R-00973953, P-00971265 and A-110550F0147 and other related Commission Orders.



Mr. Barber’s complaint was deemed to be a filing against the Respondent’s filing at R-2009-2148844 and was assigned to the Office of Administrative Law Judge on January 29, 2010.  The Respondent filed an answer nunc pro tunc dated February 1, 2010 denying the material allegations of the complaint.


A Hearing Notice dated February 19, 2010 notified the parties that an initial hearing on the complaint was scheduled for the morning of March 22, 2010 in Philadelphia.  It also notified them that they should be present when their case was called.    


A Prehearing Order dated February 22, 2010 advised the parties of the date and time of the scheduled hearing and applicable procedural rules.  It also advised the parties that a request for a change of the scheduled hearing date must be submitted in writing no later than five business days before the hearing, and that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing.  


On the date of the hearing, the Complainant failed to appear; Tishekia E. Williams, Esquire, appeared on behalf of the Respondent.  She moved to dismiss the complaint.  This motion will be granted in the ordering paragraph below.     



The record closed at the conclusion of the hearing on March 22, 2010.
FINDINGS OF FACT


1.
The Complainant lives at 1100 Mill Road, Meadowbrook, PA.



2.
The Complainant was provided a proper notice of the hearing.


3.
The Complainant failed to appear at the hearing.       

DISCUSSION


Sections 315(a) and 332(a) of the Public Utility Code, 66 Pa.C.S. §§315(a) and 332(a), provides:

  (a)  Reasonableness of rates. – In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  66 Pa. C.S. §315(a).  

  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.  66 Pa. C.S. §332(a).


The Complainant could not sustain the burden of proof because he did not appear at the hearing.



The Commission has ruled that a lack of compliance with an administrative law judge’s order or the Commission’s procedural requirements provides justification for the Commission to act against the non-complying party.  Treffinger v. PPL Electric Utilities Corp., C-20027978, 2003 Pa. PUC Lexus 3 (March 3, 2003).


Further, the Commission satisfied the requirement of giving administrative due process to the Complainant by providing timely notice of the hearing and the opportunity to be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  The Commission’s Hearing Notice of February 19, 2010, which informed the parties of the location, day, date and time of the hearing in this case, was mailed to the Complainant at the address provided on the formal complaint form.  The Commission’s Hearing Notice has not been returned by the United States Postal Service.  Therefore it is presumed that the Complainant received the Commission’s notice of the hearing.  Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 147 A.2d 406 (Pa. 1959); Judge v. Celina Mutual Ins. Co., 449 A.2d 658 (Pa. Super. 1982); Samaras v. Hartwick, 697 A.2d 71 (Pa. Super. 1997).



Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Pa. PUC October 25, 1993).  The Commission has held that when a complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Pa. PUC November 16, 1993).  



For the foregoing reasons, the complaint filed by Tyrone Barber, docketed at C‑2009-2149795, against the Respondent’s proposed Supplement No. 97 will be dismissed.  With the dismissal of the complaint, the Respondent’s Supplement No. 97 is unopposed and will be referred to the Commission’s Bureau of Fixed Utility Services for processing.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainant has failed to carry his burden of proof.   
ORDER


THEREFORE,



IT IS RECOMMENDED:


1.
That the Respondent’s Motion to Dismiss the complaint is granted.


2.
That the complaint at Docket No. C-2009-2149795 filed by Tyrone Barber against PECO Tariff Supplement No. 97 is dismissed with prejudice.


3.
That PECO Tariff Supplement No. 97 filed at Docket No. R-2009-2148844 is referred to the Bureau of Fixed Utility Services for processing.
Date:
           April 7, 2010             


____________________________________








Ky Van Nguyen








Administrative Law Judge
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