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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Beth Ann Fryer-Torres, dated February 12, 2010, to the Initial Decision (I.D.) of Special Agent Eranda Vero, issued January 25, 2010.
  Reply Exceptions dated February 24, 2010, were filed by PECO Energy Company (PECO).  
History of the Proceeding


On April 8, 2009, Beth Ann Fryer-Torres filed a Formal Complaint against PECO with the Commission alleging that there were incorrect charges on her bill.  She also alleged miscommunication on the part of PECO with regard to medical certificates.  As relief, Ms. Fryer-Torres requested “a reasonable payment arrangement.” Complaint at ¶ 5.

On April 30, 2009, PECO filed an Answer and New Matter addressing the material allegations of the Complaint.  



A Telephone Hearing Notice dated June 10, 2009, notified the Parties that an Initial Telephone Hearing was scheduled for Friday, September 25, 2009, at 10:00 AM.  This case was assigned to Special Agent Erando Vero, pursuant to 52 Pa. Code § 56.174.

On August 11, 2009, the Special Agent issued a Prehearing Order advising the Parties, among other things, that: (1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party; (2) any Party may lose the case if they do not take part in the hearing; and (3) if Complainant is to be contacted at a different telephone number than the one on the hearing notice, Complainant is to provide the correct telephone number to the presiding officer at least five business days before the scheduled telephone hearing.

The initial telephone hearing convened as scheduled on September 25, 2009. The Special Agent attempted to contact Ms. Fryer-Torres at her home telephone number listed in her Complaint.  The call was picked up by an answering machine and the Special Agent left a voice message stating who she was, the reason for her call and that she would call back in approximately ten minutes at which time, if Ms. Fryer-Torres remained unavailable, the hearing would proceed in her absence.  After a ten-minute recess, the Special Agent dialed the same number one more time.  Again, she was not able to reach Ms. Fryer-Torres at that number and left a message informing the Complainant that the hearing would proceed in her absence.  The Special Agent convened the hearing and PECO’s attorney moved for dismissal of this case for failure to prosecute.  

Later in the afternoon of September 25, 2009, Ms. Fryer-Torres informed the Special Agent that she had suffered a medical emergency the previous evening and had just been released from the hospital.  As a result, the Special Agent continued the hearing for good cause shown and informed PECO accordingly.
On October 30, 2009, a second Telephone Hearing Notice was mailed to the Parties notifying them that the hearing was scheduled for December 15, 2009, at 10:00 AM.  Like the first Telephone Hearing Notice and the Prehearing Order, the Telephone Hearing Notice of October 30, 2009 was mailed to the address that Ms. Fryer-Torres had provided in her Complaint.  This document has not been returned to the sender by the United States Postal Service as undeliverable.

PECO was represented by counsel on December 15, 2009.  The Special Agent attempted, unsuccessfully, to contact Ms. Fryer-Torres at the telephone number listed in her Complaint and left a voice message on the answering machine stating, once again, who she was, the reason for her call and that she would call back in ten minutes. Following a ten-minute recess, the Special Agent dialed Ms. Fryer-Torres’ number.  When her call was intercepted by an answering machine, she left a message informing Ms. Fryer-Torres that the hearing would proceed in her absence.  

The Special Agent reconvened the hearing and advised PECO’s counsel that she was unable to contact Ms. Fryer-Torres.  PECO’s attorney moved for dismissal of this case for failure to prosecute.  The record closed on December 15, 2009.


In her Initial Decision issued January 25, 2010, Special Agent Vero dismissed Ms. Fryer-Torres’ Complaint for failure to meet her burden of proof.  On February 12, 2010, Ms. Fryer-Torres filed Exceptions with the Commission.  On February 24, 2010, PECO filed Reply Exceptions.  
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


In her Exceptions, Ms. Fryer-Torres contends that she never received any notice of hearing for December 15, 2009, and that she never received any phone calls.  She also notes that her phone was “acting up” and has since been replaced.  The remainder of Ms. Fryer-Torres’ Exceptions consists of facts related to her Complaint, which will not be considered by us in making our decision. 


In its Reply Exceptions, PECO argues that Ms. Fryer-Torres failed to appear for hearings despite proper notice.  PECO states that, if Ms. Fryer-Torres’ phone was not working properly, she should have notified the Commission of the situation.  However, no such notice was provided.  PECO asserts that it should not be prejudiced by having to expend an inordinate amount of its resources repeatedly preparing for hearings at which Ms. Fryer-Torres does not appear.  
In her Initial Decision, the Special Agent found that the Commission’s Hearing Notice and her Prehearing Order were not returned by the United States Postal Service.  I.D. at 4.  Accordingly, it is presumed that Ms. Fryer-Torres received the Commission’s Hearing Notices.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974).    

We agree with PECO that it would be unfair to require the Party that appears for the hearing to be inconvenienced when the other Party does not appear and does not show that her failure to appear was unavoidable.  In this instance, Ms. Fryer-Torres was given a second opportunity to present her case, given the medical emergency that necessitated the re-scheduling of the hearing.  

We find that the Special Agent correctly concluded that Ms. Fryer-Torres waived her opportunity to participate in the hearing by her unexcused failure to appear.  I.D. at 4-5.  Ms. Fryer-Torres was afforded the opportunity for administrative due process.  As the Party bringing this Complaint, Ms. Fryer-Torres bears the burden of proving, by a preponderance of the evidence, that she is entitled to relief.  By failing to appear and present any evidence in support of her Complaint, Ms. Fryer-Torres has failed to meet her burden of proof.  Under these circumstances, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  See also Charles Goodman v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992833, 2000 Pa. PUC LEXIS 6 (March 15, 2000).
Conclusion
Upon review and consideration of the record of this proceeding, we find that Ms. Fryer-Torres has failed to meet her burden of proof; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Ms. Fryer-Torres are denied.
     


2.
That the Initial Decision of Special Agent Eranda Vero is affirmed, consistent with this Opinion and Order.


3.
That the Complaint of Ms. Fryer-Torres, docketed at C‑2009‑2100220 against PECO Energy Company is dismissed with prejudice.


4.
That the proceeding docketed C‑2009‑2100220 shall be marked closed.
[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary
(SEAL)

ORDER ADOPTED: April 15, 2010
ORDER ENTERED: April 19, 2010
	�	Ms Fryer-Torres’ Exceptions were received by the Secretary’s Bureau without a certificate of Service.  The Secretary’s Bureau sent a copy of the Exceptions to PECO on February 17, 2010, the date which was then deemed to be the filing date for the Exceptions in order to avoid prejudice to either Party.  
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