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ORDER

BY THE COMMISSION:

Background

	This matter arises from a Petition for Rescission or Amendment of a prior order issued by the Commission in 1975 at Complaint Docket No. 19560 (Order entered June 12, 1975) (“1975 Order”).  In that proceeding, the Commission adjudicated a complaint brought by the Co-Operative Legislative Committee of the Railroad Brotherhoods in the State of Pennsylvania (“Union”) against the Trustees of the Property of the Penn Central Transportation Company (“Penn Central”).  The Complaint alleged that ineffective inert retarders and skates and Penn Central’s failure to require application of sufficient hand brakes on cars occupying tracks in the Conway Yard, a classification yard located northwest of Pittsburgh, created hazardous conditions due to cars extending beyond designated clearance points on various tracks in the Conway Yard.

	Following evidentiary hearings at which both the Union and Penn Central testified, the Commission found, inter alia, that certain safety measures should be implemented in the interest of safety to prevent run outs.  Specifically, the Commission required:
A. A minimum of two (2) brakemen or other train service employees, will be assigned in both the Eastbound (400) and Westbound (500) Classification Yards on each shift or tour of duty (4 employees each trick) these employees to have the specific assignment of preventing run outs of cars beyond designated clearance points of the Classification tracks.
B. Inspection, maintenance and repairs requisite to the effective functioning of existing installation of inert retarders and the installation of retarders where none are now installed shall be continued on a regular, periodic basis.

	Subsequently, on December 12, 1997, the United Transportation Union (“UTU”), the successor to the Union, filed a Petition with the Commission alleging that Consolidated Rail Corporation (“Conrail”), the successor to Penn Central, was violating portions of the 1975 Order.  Docket No. P-00971305.

	Following hearings at which both Conrail and the UTU testified, the Commission, inter alia, clarified the 1975 Order, holding that “Conrail may assign additional duties which are consistent with their primary assignment to these brakemen.  The additional assignments cannot, however, in any way detract from their primary function of preventing run outs.”  This Order and the 1975 Order remain in effect.


The Current Petition

	In its Petition, Norfolk Southern alleges that due to engineering and safety changes that have occurred at the Conway Yard, rescission or amendment of the 1975 Order is warranted.  Norfolk Southern requests that the Commission eliminate the requirement that it use skates to prevent run outs, and allow it to reassign skatemen to other positions.  Alternatively, Norfolk Southern requests that the Commission amend the 1975 Order to permit the placement and removal of skates by pullout crews and other personnel.

	In its response to the Petition, the UTU alleges that if the Petition was granted, it would compromise safety at the Conway Yard.  The UTU takes issue with Norfolk Southern’s allegation that engineering and safety improvements warrant rescission of the 1975 Order.

Discussion

	Based on the contested factual allegations in this matter, we believe that it is appropriate to develop a factual record.  The Petition and UTU’s response thereto raise factual issues that must be addressed in order to resolve this matter.  Therefore, this matter is referred to our Office of Administrative Law Judge for hearing or other appropriate proceedings, and issuance of a Recommended Decision.  The fundamental issue to be determined is whether our 1975 Order should be rescinded or modified in light of changed circumstances at the Conway Yard, and any other relevant issues; THEREFORE,
	

	

IT IS ORDERED:

1. That this matter is referred to the Office of Administrative Law Judge for hearing or other appropriate proceedings, and issuance of a Recommended Decision.

2. That a copy of this Order shall be served on the Norfolk Southern Transportation Company, the Pennsylvania State Legislative Board of the United Transportation Union, and counsel.
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BY THE COMMISSION



James J. McNulty
Secretary




(SEAL)

ORDER ADOPTED:  April 15, 2010

ORDER ENTERED:  April 19, 2010
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