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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Duquesne Light Company (Duquesne) on November 16, 2009, to the Initial Decision (ID) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on October 26, 2009.  Reply Exceptions were filed by Commercial Utility Consultants, Inc. (Complainant or CUC) on November 30, 2009.


Background

In a Formal Complaint (Complaint) filed on December 12, 2008, CUC disputed a $30.00 charge that Duquesne imposes on its large commercial/industrial customers to obtain historic billing data.  ID at 1.  The fee is not imposed on residential and small commercial/industrial customers with an annual peak demand below 25 KW.  Finding of Fact 15, ID at 5.  

CUC is a utility consulting firm that assists commercial and industrial customers in saving on their utility bills by analyzing the applicable tariffs and making recommendations for savings.  CUC explained that it receives written authorization from its clients to obtain historic billing data from a utility.  CUC MB at 2. 

CUC transmits its requests for billing data and the authorization letter from its client to Duquesne by e-mail.  Tr. at 16.  In August 2008, Duquesne requested that CUC pay $30.00 per screen (page) for the data.  CUC Exh. 3.  The data requested by CUC was presented on two screens, so the total cost of the data request was $60.00.  Id.  and Tr. at 19-20.  

The provision of historical billing data is addressed in Section 46 of the Rules and Regulations of Duquesne’s tariff (Rule 46) presented, infra.  Supplement     No. 10 to Electric Pa. P.U.C. No. 24, Third Revised Page No. 31.  However, the fees for the historic billing data are not included in Duquesne’s tariff.  Finding of Fact No. 18, ID at 5.  

History of the Proceeding

As noted, on December 10, 2008, CUC filed a Formal Complaint against Duquesne.  The Complainant alleged, inter alia, that Duquesne’s interpretation and application of its tariff rule pertaining to the provision of load data to customers has created “impermissible discrimination” against major industrial customers in violation of 66 Pa. C.S. § 1304.  The Complainant requested that pursuant to 66 Pa. C.S § 1303, the Commission enter an Order directing Duquesne to comply with its tariff and provide all customers, including large industrial customers, a report of historical billing data once each calendar year for no fee.  The Complainant also argued that a $30.00 charge for historical billing data is “unreasonable and excessive” and violates 66 Pa. C.S. § 1301.  The Complainant also requested that the Commission direct Duquesne to refund all fees paid by the Complainant for billing historical billing data and that Duquesne lower or eliminate its fees for this data.  Complaint at 3-5.
  
On January 6, 2009, Duquesne filed an Answer to the Complaint (Answer).  Duquesne denied that it is violating Rule 46 of it tariff .  Answer at 2.  Duquesne stated that customers are placed on the most advantageous rate when an account is established.  Duquesne pointed out that customers can verify that they are still on the most advantageous rate, at no cost, by contacting one of its account representatives.  Duquesne also denied that its interpretation of its tariff creates “impermissible discrimination” in violation of 66 Pa. C.S. § 1304.  Duquesne averred that if a customer chooses to engage a consultant, the necessary information is stated on the monthly bill.  Id. at 3.  Duquesne argued that the charge for historic billing data is not subject to 66 Pa. C.S. § 1301 “as it is not directly or tangentially connected to the provision of electricity supply or distribution of service to a customer.”  Id. at 5. 

On April 1, 2009, a hearing was held before the ALJ in Philadelphia.  The Complainant was represented by counsel, presented the testimony of one witness and submitted four exhibits.  Duquesne was represented by counsel, presented the testimony of one witness and submitted four exhibits.  The counsel and witness for Duquesne participated by telephone. 

CUC and Duquesne filed Briefs on June 16, 2009.  Both Parties filed Reply Briefs on June 29, 2009. 

On October 26, 2009, the ALJ issued an Initial Decision wherein she recommended that the Complaint be sustained in part and dismissed it in part.  The ALJ found that Duquesne violated its tariff by charging the $30.00 fee for historical billing data.  The ALJ dismissed all other allegations and denied the Complainant’s request for a refund because the Complainant failed to submit evidence to show how much the Complainant was overbilled.  ID at 12. 

Exceptions were filed by Duquesne on November 16, 2009, and CUC filed Reply Exceptions on November 30, 2009.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in its Complaint through a violation of the Public Utility Code or a Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980).
		
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to Duquesne.  If the evidence presented by Duquesne is of co-equal weight, the Complainant has not satisfied its burden of proof.  The Complainant now has to provide some additional evidence to rebut that of Duquesne. Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]In her Initial Decision, the ALJ made twenty-six Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ found that Duquesne’s policy of charging industrial customers for historic data conflicts with the plain language of its tariff.  ID at 11.  

Duquesne excepts to the ALJ’s conclusion that “[t]he Complainant has shown that the Respondent’s tariff states that customers will receive the historical billing data without charge.”  Duquesne argues that the ALJ’s “examination of the tariff is a simplified and inaccurate version of what Duquesne’s tariff states.”  Duquesne Ex. at 2. 

Duquesne’s tariff rule at issue (Rule 46) reads as follows:

46.  PROVISION OF LOAD DATA The Company will provide to a customer or its authorized representative historical data in accordance with all current regulatory requirements of direct access once each calendar year for no fee.  All subsequent requests by the customer, and all requests for historical data by the EGSs or other customer authorized consultant will be provided in accordance with the Supplier Tariff.

Supplement No. 10 to Electric Pa. P.U.C. No. 24, Third Revised Page No. 31. 

Duquesne argues that its Rule 46 is based on the Commission’s Regulations at 52 Pa. Code Chapter 54, which were promulgated from the Electricity Generation Customer Choice Act (66 Pa. C.S. § 2807).  Duquesne avers that in promulgating the final rulemaking that implemented Chapter 54, the Commission clarified that some portions of Chapter 54 apply to all customers, including large commercial and industrial customers, and some portions only apply to residential and small business customers     (52 Pa. Code § 54.1(b)).  Duquesne states that the Commission’s Regulation at 52 Pa. Code § 54.6(g) pertaining to historical billing data reads as follows:

Residential and small business customers are entitled to receive at no charge and at least once a year, historical billing data from whoever reads the meter for billing purposes.

Duquesne Ex. at 3. 

Duquesne avers that its “tariff specifically states that it will disclose this information in accordance with all current regulatory requirements.” (emphasis supplied by Duquesne).  Duquesne concludes that because Chapter 54 of our Regulations only requires that “small and medium sized customers” are entitled to historical billing data for free, “the large and medium sized commercial” customers of CUC are not entitled to free historical data.  Duquesne Ex. at 3.

In its Reply Exceptions, CUC argues that 52 Pa. Code § 54.6(g) narrowly allows certain customers to obtain data once a year at no charge.  CUC avers that Rule 46 is in compliance with the Regulation, expands the Regulation, and allows all of Duquesne’s customers to obtain historical billing data at no charge once per year.  CUC states that the tariff makes no distinction between “residential and small users and medium and large industrial users.”  CUC Reply Ex. at 3. 

We concur with the ALJ that the Complainant has sustained its burden of proof that Duquesne has failed to comply with Rule 46 of its tariff.  While our Regulation at 52 Pa. Code § 54.6(g) requires that residential and small business customers are entitled to receive billing data at least once a year at no charge, our Regulations do not preclude that this information be provided to other customer classes annually at no charge.  Consequently, Rule 46 is “in accordance” with our Regulations.  Moreover, the following definition of “Customer” in Section 3.1 of Duquesne’s Rules and Regulations indicates that the term “customer” when used without modification, applies to all customer classes. 

3.1 Definitions
* * * * * *
(6) Customer - A retail electric customer or potential customer of retail electricity service who are direct purchasers of electric power for use at their facility.  Unless indicated otherwise, “retail customer” and “customer” used throughout this tariff shall have the same meaning.  A residential customer is a natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service, or any adult occupant whose name appears on the mortgage, deed or lease of the property of which the residential utility service is requested.

Supplement No. 10 to Electric Pa. P.U.C. No. 24, Second Revised Page No. 7.  Because the term “customer” is used in Rule 46 without modification to particular customer classes, we conclude that it must be interpreted as applying to all customer classes.  Consequently, the plain reading of Rule 46 provides that the billing information is available to all customers, free of charge, which is in accordance with all current regulatory requirements of direct access.  Therefore, we shall deny Duquesne’s Exception regarding its failure to comply with its tariff.

While the ALJ found that Duquesne violated its tariff by charging the $30.00 fee, she stated that CUC failed to sustain its burden of proof “with respect to all other allegations.”  The ALJ concluded that CUC is not entitled to a refund because it failed to submit evidence to show how much it paid the Respondent for historical billing data.  The ALJ also stated that “[s]ince there is a finding that the respondent is violating its tariff by charging the $30.00 fee, there is no need to determine whether the fee is reasonable.”  ID at 12. 

We concur with the ALJ that there should not be a finding that Duquesne violated 66 Pa. C.S. § 1304.  However, we find that the ALJ erred by dismissing the allegations that Duquesne violated 66 Pa. C.S. §§ 1301 and 1303.  The $30.00 fee charged by Duquesne was not authorized by the Commission, and as such, cannot be classified as a reasonable rate, a violation of 66 Pa. C.S. § 1301.  By charging only its industrial customers a $30.00 fee for historical billing data, Duquesne failed to comply with its lawfully enacted tariff in violation of 66 Pa. C.S. § 1303.

If circumstances were different, the Commission might be inclined to assess a civil penalty against Duquesne for each violation of the Public Utility Code and for the violation of Rule 46 of its tariff.  However, we believe that Duquesne was likely confused by our Regulation at 52 Pa. Code § 54.6(g) which states that residential and small business customers are entitled to receive historical billing data at no charge once per year with no mention of industrial customers.  Duquesne’s Rule 46 references “customers” in accordance with “all current regulatory requirements . . .”  We understand how this could be incorrectly interpreted as incorporating by reference Section 54.6(g).

Duquesne argues in its Exceptions that the following statement contained in the Initial Decision should not be interpreted as to require Duquesne to send out historic billing data automatically every year without a request from the customer.  Duquesne Ex. at 4.  

However, the Respondent has failed to show why it does not provide the information to all customers in accordance with its tariff language.  Since it is not giving the information to all customers once a year, it is not complying with its tariff.
ID at 12.

Duquesne avers, inter alia, that the Complainant never requested that historic billing data be sent out automatically every year without a request from the customer.  Duquesne argues that such a requirement would greatly increase the burden on Duquesne when customers did not express an interest in obtaining the data.  Duquesne states that since there was no notice that this was an issue at the hearing, it did not present evidence of the costs of drastically changing the way it presents its data to its customers.  Duquesne Ex. at 4. 

CUC rejoins that Duquesne is taking the ALJ’s statement out of context.  CUC avers that the Initial Decision only mandates that Duquesne provide historical billing data once a year upon request and at no charge.  CUC Reply Ex. at 3. 

Upon our review of the Initial Decision and Duquesne’s Exceptions with regard to the ALJ’s statement, we believe it is necessary to provide clarification as to its meaning.  As such, in order to prevent any misinterpretation of the Initial Decision or this Opinion and Order, we clarify that in implementing Rule 46, Duquesne shall only be required to provide historic billing data once each calendar year upon the request of a customer or authorized representative. 

Conclusion

Based on the foregoing discussion, the Exceptions of Duquesne Light shall be granted to the extent that a clarification is made to the Initial Decision, and denied in all other respects.  We find that that the Complaint of CUC shall be sustained, in part, and denied, in part, consistent with this Opinion and Order.  We also find that the Initial Decision shall be adopted, in part, and rejected, in part, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Duquesne Light to the Initial Decision of Cynthia Williams Fordham are granted, in part, and denied, in part, consistent with this Opinion and Order.  

2. That that the Complaint of Commercial Utility Consultants be sustained, in part, and denied, in part, consistent with this Opinion and Order.

3. That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is adopted, in part, and reversed, in part, consistent with this Opinion and Order. 

4. That the record at this docket be marked closed.
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							BY THE COMMISSION,


							James J. McNulty
							Secretary
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