BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Fred and Mary Buffaloe 
:


:


v.
:


F-2009-2142003


:

PECO Energy Company
:

INITIAL DECISION GRANTING PRELIMINARY OBJECTIONS
Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING


On November 16, 2009, Fred and Mary Buffaloe (Complainants) filed a formal Complaint against PECO Energy Company (PECO or Respondent) alleging that in March 2008, they discovered that the separate meters installed for two tenants by a private contractor had been installed incorrectly, the accounts were billed to Complainants, and after correcting the problem, the accounts were separated in August 2008.  Complainants seek an adjudication regarding the amount of usage of each tenant during that time.


On December 7, 2009, PECO filed its Answer denying that Complainants are entitled to the relief sought, and Preliminary Objections on the basis of legal insufficiency and lack of jurisdiction.  


On December 14, 2009, Complainants filed a response to the Preliminary Objections which clarifies that it wants PECO to re-issue its billing and release Complainants from liability because PECO has the ability to estimate usage and has a responsibility to do so in this case.  The relief sought is for PECO to make a determination and for the PUC to order the tenants to pay the amount used during the period in question.



By Motions Judge Assignment Notice issued Mary 18, 2010, this matter was assigned to me.



The pleadings are complete, and the Preliminary Objections are ready for decision.  
FINDINGS OF FACT



1.
Complainants are Fred and Mary Buffaloe, 5235 Beaumont Avenue, Philadelphia PA 19143.



2.
Complainants are landlords for two tenants at a property located at 5237 Beaumont Avenue, Philadelphia PA 19143.


3.
Respondent is PECO Energy Company, a jurisdictional public utility providing residential electric service in the Commonwealth of Pennsylvania.



4.
From March 2008 to August 2008, the electric accounts of both tenants were placed in Complainant Fred Buffaloe’s name due to improper installation.


5.
In August 2008, after the problem was corrected, the electric service was placed in the names of the tenants.

DISCUSSION


Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).


Commission regulations provide:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148. 


Therefore, the POs can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  



PECO claims that the Complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief and because it seeks relief which the Commission cannot grant.  


Complainants state:


Back in Oct. 2006 the electric service was split and two meters were installed by Best Price electric. In an effort to provide each unit with separate electric service and billing. It was discovered in March 2008 the service was not installed properly. I immediately contacted Best Price Electric to correct the problem. After numerous attempts to get them out, they finally corrected the problem and the bills were placed back in the tenants names in August 2008.
  
During the correction period the bill was placed in Fred Buffaloe’s name; accumulating to an amount of $1,415.23. Both tenants agreed they are responsible for the usage and agreed to share the bill until the matter was resolved. See copy of money order payments made by tenants and agreements to make payments. This problem was not intentional on our part, the electrician created this problem trying to take short cuts and not separating the service evenly between the two units. The electrician was paid in full for a job he did not do correcting, he should be held accountable. (A copy of his contract is attached)

Complaint ¶4B.



The Public Utility Code requires that the presence of “foreign load” (which exists where tenants have a meter and are direct utility customers and utility service for other tenants or for the landlord is being billed through their meter) prevents a dwelling unit from being deemed “individually metered” within the meaning of 66 Pa. C.S. § 1529.1.  Boyce v. Duquesne Light Company, PUC Docket No. Z-00223698 (Opinion and Order entered September 1, 1994; Santos v. Metropolitan Edison Company, PUC Docket No. C-00967757 (Opinion and Order entered August 7, 1997).  



Here, the Complainants do not question the transfer of the accounts from the tenants to the landlord.  Instead, the Complainants ask that the Commission discern which tenant is responsible for how much of the usage during the time that the billing was in Complainant’s name.  This, they claim, should be done by requiring PECO to estimate usage and reissue bills to the tenants.  See Complainants’ Response to Preliminary Objections.



The important fact here is that Complainants do not allege any wrongdoing on the part of PECO.  They admit that the meter issue was Complainants’ fault and accept that the placement of the accounts in the landlords’ name was the correct course of action.  PECO is not charged with any violation of an order, regulation or statute administered by the Commission. 


Rather, Complainants ask that the Commission direct PECO to estimate the usage of the two tenants and re-bill the amount for the period of time when the accounts were properly placed in the landlords’ name.


There is simply no legal support for this action.



PECO acted in compliance with the provisions of the Public Utility Code regarding foreign load, 66 Pa. C.S. § 1529.1, and properly billed the landlord for the entire usage while foreign load existed at the property in question.  Under the Public Utility Code, the landlord was responsible for the bills during that period, and the landlord was billed.  PECO is under no obligation to attempt to determine the usage of each tenant when the legal responsibility for payment lies with the landlord.  Since PECO is under no legal obligation to make this determination, then the Commission cannot require it. 


PECO billed the Complainants properly, and the amount billed by PECO to the Complainant as landlord during the period when the account was correctly in his name is due from that landlord.  The policy reflected in the Public Utility Code is to require a landlord to ensure through its wiring and facilities that only usage directly attributable to each tenant is charged to each tenant
.  No tenant pays for common area usage or the usage of another tenant.  The incentive for landlords to ensure that correct wiring exists is to hold the landlord responsible for the entire utility bill until the problem is fixed.  Requiring PECO to rebill the tenants for the time when the facilities provided by that landlord were faulty would not motivate landlords to fix faulty wiring in a timely fashion and would result in billing tenants based on estimation which, unlike a normal billing cycle’s estimation for a residence, could not be reconciled based on an actual meter reading.  It would not be accurate, and it would not be fair to the tenants.  Most importantly, it would be directly contrary to the black and white wording in the Public Utility Code.
  




Complainants aver that the issue was inadvertent, as a third party electrician erred and that the tenants agree to pay the usage.  The Public Utility Code does not distinguish between purposeful and accidental foreign load; neither does it seek to exercise jurisdiction over an electrician.  The landlord or owner is responsible for the condition of the facilities in proceedings before the Commission.  See 66 Pa. Code § 1529.1.  
Note that the Commission’s decision in Afshari v. PPL Electric Utilities Corp., et al., PUC Docket No. C-20055547 (Opinion and Order dated April 9, 2008) addresses “assignment of the full, past due balance, as opposed to a lesser amount attributable to foreign load.”  Afshari at 6.  The amount in question here is the “lesser amount attributable to foreign load,” which is amount of the bill incurred while the account was in the name of the landlord, and the proposed remedy sought is the estimation of each tenant’s usage during that time.  Afshari is not applicable.   


The Complaint does not allege a utility violation of a Commission-administered statute, regulation or order; therefore, there is no wrong for which a remedy can be administered.  The Preliminary Objections are granted, and the Complaint dismissed.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the billing of an electric distribution company to a landlord when foreign load is discovered.  66 Pa. C.S. § 1529.1.



2.
Commission regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 
(July 18, 1994).  


3.
In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 
(Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  


4.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  


5.
All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148. 


6.
Preliminary objections can be granted only if recovery or relief is not possible after all of the Complainants’ averments in the complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  



7.
PECO acted in compliance with the provisions of the Public Utility Code regarding foreign load, 66 Pa. C.S. § 1529.1, and properly billed the landlord for the entire usage while foreign load existed at the property in question.  



8.
The Complaint does not allege a utility violation of a Commission-administered statute, regulation or order; therefore, there is no remedy available from the Commission.  

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by PECO Energy Company in the case captioned Fred and Mary Buffaloe v. PECO Energy Company at PUC Docket No. 
F-2009-2142003 are granted.



2.
That the Complaint filed in the case captioned Fred and Mary Buffaloe v. PECO Energy Company at PUC Docket No. F-2009-2142003 is dismissed.



3.
That the Secretary mark this docket closed.

Dated: April 5, 2010



__________________________________







Susan D. Colwell








Administrative Law Judge

� Complainants also provided another copy of the response, this one ostensibly in response to PECO’s Answer, which was otherwise identical to the response to the Preliminary Objections.  There is no regulatory provision for filing an answer to an answer.


� “. . . .  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.”  66 Pa. C.S. 


§ 1529.1(b).  
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