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James J. McNulty, Secretary
Pennsylvania Public Utility Commission o @
Commonwealth Keystone Bldg., 2nd Floor

400 North Street

Harrisburg, PA 17120

Re: Palmerton Telephone Company v. Global NAPs, Inc., et al.
Dkt. No. C-2008-2093336
Additional Supplemental Authority for Global NAPs Petition
for Reconsideration

Dear Secretary McNulty:

This letter files with the Public Utility Commission ("Commission") copies of a
recently-issued Order of the United States District Judge Jed S. Rakoff of the United
States District Court for the Southern District of New York as supplemental authority
relevant to the issues raised in a petition for reconsideration filed by Global NAPs
("Global} in the above-captioned matter which is pending before the Commission.
This decision was issued after the filing of Global's petition.

Judge Rakoff issued his decision in Manhattan Telecommunications Corp. v. Global
NAPs, Inc., Dkt. 08 CIV. 3829 (JSR) on March 31, 2010. Relying on the evidence
presented, Judge Rakoff finds that Global's traffic is primarily nomadic VolP and
holds that all of Global's traffic is not subject to the filed intrastate or interstate tariffs
of the plaintiff, Manhattan Telecommunications Corp (Opinion at p. 5-6). Although
the Court directs some recovery by Manhattan on an unjust enrichment claim
brought in the Court's equity jurisdiction, the Court uses an interstate access rate as
a basis for the calculation of its award.

Judge Rakoff's decision addresses several of the issues raised in Global's petition
for reconsideration. Global respectfully requests the Commission to consider this
decision in addressing Global's petition for reconsideration. An original and three
copies of this letter and decision are enclosed for filing. Copies of this letter and the
decision have been served on the parties to this matter as indicated in the enclosed
certificate of service.
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PA Attorney |.D. 239
Counsel for Global f

Enclosures

¢ (w/enc.):  Cheryl Walker Davis, OSA
Hon. Wayne L. Weismandel, Administrative Law Judge
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK ‘ w A
VANHATTAN TELECOMMUNICATIONS CORP., ¢ G
Plaintiff, L os civ. 3829'(j§§>
v O .' L j FINDINGS OF FACT AND

CONCLUSIONS OF LAW

GLOBAL NAPS, INC.,

Defendant.

JED s.:RAKoéF, U.5.0,J7,

On September‘s—io, 2009, the Court conducted a three-day
bench trial of this coptrogggsyl The parties submitted post—triai
memorarnda in late September and éarlyrbctober 2009, as well ag
supplemental letter briefs eaxliéf_ﬁhié month. The following
consciﬁutes the Court’s fiﬁain§é_of,fa$t and conclusions of law
resulting f;om that trial.!

| This acfion arises out of the complicatéd legal tangle
resulting from the‘inteféénﬁécﬁionib;téééﬁ;traditional telephone
servicé pro&iders and bré&idéré 5£j§5iééx$fer Internet Frotocol
{“VoiIpP"), e%acerbated by théi?ééfé—l%ﬁg.féilure of the Federal
Communications Commission f;Féé:)'éo aéﬁ iﬁ this area, despite
soliciting ﬁultiple rounds of comments on proposed rule-making. See,
e.49., Proposed Rule, 73 Fed. Reg. 66821 (Nov. 12, 2008). Plaintiff

Manhattan Telecommunications Corp. ("MetTel”) is dQuly certificated’

* At the trial, the Couxt heard testimony from eleven live
witnesses and admitted eightieen exhibits into evidence, some of
which were voluminougs records.
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and licensed as a telephone .service .provider by the FCC and by more

than ten states. Pretrial Consént Order §9 1-2. It has effective

tariffs for intra- and interstate access on file with, resgpectively,

the relevant state public service commissions and the FCC. Id.; see

also Pl. Exs. 1, 2.,* From Féﬁfuary 2001 through the present,

defendant Global NAPs,'Inc.:i“Globul”}, é telecowmmunications carrier,
delivered traffic orlglnatéd“by lts cusLomers to the Verizon switch;
some of that traffic was ultlmately destlned for MetTel subscrikers’
phone numbers, for which MetTel provided access services. Pretriai

Consenﬁ order 19§ 3-5. MetTel inpvoiced Global for its access gervices

pursuant to 1ts filed tarlffu, but Glokbal has not paid any of the

charges, clalming that thE't;éffic-is'VoIP:and is not subject to B
access charges. Id. 19 &, h;éé; Although Global has an . shm
Interc&nnec&ion Agreement (“ICA”) with Verizon,® MetTel and Global do
not have any agreement between themselves and their networks are not

directly interconnected. ‘d. ﬁﬁ i;‘9—10; see alsg Tr. at 103-04.

* "pPl. Ex.” refers to plaintiff’'s tyial exhibits; “Def. Ex.~
refers to'defendant’s trial exhibits; and "Tr.” refers to the
trial transcript.

’ Defendant contends as' a threshold matter that MetTel lacks
standing to pursue its claims because MetTel has no rights under
Glokal's ICA with Verizon. See -Def. Post-Trial Br, at 32-5.
However, the argument is without merit. MetTel brings its claims
pursuant to its filed tariffs, or in the alternative, in equity
for unjust enrichment; it dées not bring its claims pursuant .to
any contract, including the Global-Verizon ICA.

2
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MgtTel has three're¢§inihg$ciaims against Global, seeking
recovery for breach of fede£§1 tar;ffs apd_breacﬁ of state tariffs,
or, in.the alternative, unjﬁsétehrichment. For the reasons explained
below, the Court finds that Global is liasle to MetTel on the unjust
enriéhment'claim.

All voice traffic ;eéeiyédihyVMetTel for termination‘to its
éubscribefslis handlé&bhﬂ£gﬁégréwf6fﬁgg-%néwn as time division

multiplexing (MIDMY). Tr. at 105-0D6. Calls that begin in internet

protocol are converted to TDM‘iﬁ-§r$tocol conversion. 'ggg Tr. at
141~42. Calls that begin in TDM may also be switcthed to intermet
protocgl and back again; as explained by witness Gregory Eccles of
Convergent Networks,'quiﬁﬁéﬁt ¥£$a£iigtproduced by companies such as
his) enables traffic to be:é;iﬁé@éétgéﬁwgéﬁ'traditional voice traffic

and internet protocol. Tr. at 263. 'Thﬁé,.from MetTel’s perspective,

21l the traffic it receives is the same, régardless of'whether it

Lo

began in internet protocol. Nor do customerg perceive a difference
. batween traditional anddiiP daiié.”.Seg e.q., Tr. at 267,

" MetTel has billed Global accodFding to its filed federal and

state tariffs, using the call detsil recérds provided daily to it by

Verizon for calls that cross the leased Verizon network. Calls are

classified as intrastare or interstate based on the geographic zrea
corregponding to the originatingfand terminating telephone numbers.
However, it is undisputed that MétTel does not receive origin

information on scme of the calls that it terminates. See, e.g., Tr.

3
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ét 72. For such callsa3if;£5é,éé%gémaﬁvdges not provide MetTel wilth
a breakdown.of its caiis:”dgiéingtiéhjjﬁétTel bills under its |
percentage~of-interstate-uégééf(“élégi defaﬁlt rule, at 50%
interstate, 50% intrastéte &ériff fates. See Tr. at a28-50. Global
challenges the bills on a number of related grounds. In esgsence,
Global disputes the applicaFiﬁﬁ_df,iﬁ;rastate rates to its calls,
including'the applica£ibﬁ:§fmﬁe£f;i:gf;iﬁ} and the applicaticn of ény
tariff at all to its VoIP calls o

that use of telephone numbers to

{

The evidence reflects

determine the geographic corréspondence of calls is seriously flawed

in the context of mobile phones‘and VoIP calls. For example, VoIP
subscribers may seiect thé“argé'éodé,of théir phone numbers
ragafdless of whera the éubé;rigéééféré"éq;ually located; and VoIP
providers such as Broad Vbi¢é'ﬁéke,ho eff@rc to determine the Ly
location of their cusﬁomerg visf5¥Q{;i€hé selected phone numbers’
geographic assignments. Tr. at é38, 249-50. Some of Glokal's
biggest customers, including Vohﬁge and Broad Voice, are VoIP
providers whose calls dé:ﬁot'bégih”in %DM. See, e.q., Tr. at 241,
'343~44; see also, Pl.rExérT;;iO'félbbéi-éﬁétomer contracts) .

'

Howevey, some of the traffic roupéd_tp Global by its customers begins

in TDM. See, &.9,, Tr. at 361, Jeff Noack, Global’'s Director of
Network Operations, testified that he had observed that some calls
classified as “local” by MetTel had, in fact. coriginated from a VoIP

provider or were otherwise routed through an ephanced service




MAR-21-2818 17:28 JUDGE RAKOFF [T

provider. Tr. at 224. It is;thus clear to the Court that while
neither par£y has been able to ;dentify the protocol sbu;ce of the

" calls at.issue, a significant number are likely to be VoIP calls that
defy the accuracy of the telephone number-based billing system.

The FCC, although failing to resolve the relevant issues that
fall within its authority, has made statements that complicate the
issues:before the Court.n Thp‘fcc néé.pgeempted state regulation of
VolP sérvicés as intefféféng witﬁf;Lonrtant federal objectives,”
thus effectlvely declarlng‘ﬁéILw;;‘De iuriédictionaily interstate.

In re Vonaqg Holdings Corp rCC 04 267 2004 WL 2601194, ab *16

(F.C.C. Nov. 12, 2004); see also Vonade Holdings Corp. v. Hebragka

Public Service Comm'n, 564 ¥.33 900 (Bth Cir., 2009) (finding
preemption of state regulatlon of. VOID cal JS) Moreover, the FCC has

clarifled that so—called information Services, unlike

telecommunications serv1ces, are nur subject to access charges undex

Title II of the Communications Act of 1934, as amended by the

Telecommunications Act of 1996. 3See, e.dl, In re Petition for

Declaratory Ruling that AT&T'%-PhQﬁg—tbfPhone IP Telephony Services

are Exempt from hccess Chugges, WC Docket No. 02-361, FCC 04-97,

99 4-6 (Apr. 21, 2004). The ?qéfﬁés thus far “not classified

interconnected VoIP service as a telecommunications service or

information service as those terms are defined in the 2ct.” In re

IP-Enabled Servides, 24 FCC Reg 6032, 6043 n.2L (May 13, 2008}).

B

Against this backdrop are:arhc "wf conflicting court and state
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regqulatory rulings that have held, inter alia, that access charges.

are not applicable to VoIP.calls and”that access charges may be

assessed for termlnatlon of VoIP Lalls "Compare - Paestec v,

CommPartners, No. 08-0397, slip op. at 11 (D.D.C. Feb. 18, 2010)
{finding that “the access charge regime is inapplicable to VoIP-

originated traffic”), with Palmerton Tel. Co. v. Global NAPS 5.,

Inc., No ©-2009-2093336 (Pa. P.U.C Mar. 16, 2010). Finding that

Global has succecsfully shown that a Sﬂgnlflcant percentage of the

(undlfferentlated) calls for whlch it wa s.billed are VoIP, and given

the FCC's authority in thls area and ltS llmlted pronouncements, the

Court declines to enter the melee and attempt to apply the filed rate
doctrine to the facts of this case.’

Howéver, although thé Goﬁrt_éonéludes that the.filed tariff
rates qannoﬁ be applied ﬁdiﬁﬁe‘fgﬁt;'éffghls dispute, the Court

concludes that the 1nab111ty to apply the tarlff regime as it stands
doesa not preclude MetTel s entltlement to recover in equity. Glooal
contends, both in its summary judgment papers and again in its post-

trial briefing, that this state law claim is preempted by the federal

tariff regime. The tension inherent in Global’s position is obvious:

defendant contends that it'is'not'subfegﬁ'ﬁo MetTel’'s filed tariff

* Given this determination, the Court need not reach the
parties’ other subsidiary disputes, including Global’s claim that
all of its traffic is “enhanced” and not subject to access
charges, or the dlspute over the significance of the “Feature
Group‘D” designation. ‘
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rates, while arguing that the statutory rate system precludes the
unjust enrichment claims. The Court-rejects Global’s contention as PR
legally unsupported. Glohal relies heavily on the Second Circuit’'s w

determination in Marcus v. ATST Corv., .38 P.3d 46 (2d Cir. 1993},

that the.fiied rate doctfiﬁg;dériﬁed from ﬁhe rariff-filing
requirements of the Federal Communications aAct of 1934 {[“FCA")
preenpted certain.state law claims that implicated the
nondiscrimination and n&njuéfi:*gﬁiiiégrétf#nds of the doctrine. Seg

138 F.3d at 62. However, the_ﬁi;ggg_CGurt'firgt concluded, in its

removal analysis, that the FCA 4id pol create complete preemption of

all state 1éw clazmgs related Eo~ﬁeiecommunicat10ns. Id. atr 53-54

{citing, inter alia, 47 U.S.C. § 414 (“*Nothing in this chapter

contained shall in any way abyidge o¥ alter the remedies now existing

4

at common law or by staiuéeg but:phe provisions of this chapter are

in addition to guch remedies.”;). . The nondiscriminaticn strang,

which seeks to “prevent(] ga;:iégg_éfgm’egé;ging in price
discrimination as bhetwesan ratépayers,"_;g¢ at 58, is clearly not
implicated by MetTel's claim,ias MetTel seeks to force Global to pay
in accordance with its 5£i;i£g éﬁécgigéé.éér all other ratepayers. éé

Nor is the nonjusticiability, strand implicated; the Court is not

"undermin(ing] agency rate-making aﬁthcfity" -- the FCC, while fully

competent to address this ilssue, has failed to exercise its authoricy
but remains free (and is encouraged) to do so -- but is merely

fillihg the gap left by the FCC's pronouncements. Marcus, 138 F. 2d
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at 61. Although Global cites to various cases in which other courts

have held that unjust enrichment claims are barred pursuant to the
filed rate doctrine, those cases are not binding on this Court and, N

in any event, given the state of the legal landscape, their analyses G

as to the iﬁplications of the filéﬂ raté*dqctrine are not persuasive
to this Court in evaluating the instant facts.

Having thus determined that the unjust enrichment claim is
not preampted, the Courc emphasiées that Global does not contend that
the facts of this case &gzndt'éétiéfynﬁﬁe fequirements of an unjust

enrichment claim under New York law that it benefitted at MetTel’s

expense such “that equity and good conscience require restitution.”

Leibowitz v. Cormell Univ., 584 F.3d 487, 509 (2d Cir.. 2009)

{internal quotation mark omitted). There is no dispute that MetTel
terminated Global's traffic{ for which MetTel incurred costs, and
that' Global has not paid anything for these (ongoing) services.

According to MetTel‘s presiéent,:ﬁévidfhréﬁow, MetTel pays

approximately $.001 per minute to Verizon for calls that cross the
leased part of the Verizon network, in addition to other costs
inherent in the provision of its services.. Tr. at 14%, 151.

Mereover, Global itself préfits.frbﬁ its transmission of traffic for

1ts customers. Global‘s Vice Prés;dént of Sales, Brad Masuret,
testified that-an internal study_determined an average Jgross revenue

of $0.002 per winute over thé last five years., Tr. at 273,
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The measure of damages on an unjust enrichment claims is the
reasonable value of benefit conferred on Glohal by the performance of

MetTel’s termination services. See, e.g., Giordano v, Thomson, 564

F.33 163, 170 (2d Cir. 2003%); see also Pereira v, Farace, 413 F.2d

0,-340'(23 Cir. 2005) {“tﬁ}estitution is measured by a defendant's
‘unjust gain, rather than (by a plaintiff’s] less.'” (second
alteration in original)). Glecbal contends that MetTel is entitled
to, at most, Glokal's profits. MetTel argues that Lthe reasocnable
value of itg services is best rahuuﬁﬂd by its filed tariff rates, .and
thus contends that Globai bas been,enrlchmént in the amount of

5453 ,310¢.00 plus amounts that have accrued since trial -- the same

damages Metfel claims undéf it§ ﬁafféf-based claims. See, e.9q., P1l.
Post~Tfial By, at 22. The Court, sitting in this regard as a court
of equity, cencludes that limiting ;ec?very to Glcbal’s profit.would
be arﬁi_ficiéﬂy low, but the J_nvo:.:es as billed by MetTel would be
too higﬁlin,light of tﬁéﬁvgribﬁéwéléégifiéétion concerns. The Court
therefore concludes that aﬂggifégnﬁéé;ﬁfgtgf the recovery to be
awarded MetTel is the services provided as measured by the federal
rate.

The Court thus finds dﬁfandant llable to plaintiff for unjusc
enrlchmEnt.: The partles should éubmic,thelr separate calculations of’
that amount, as measured by the‘;edéral r;te by April 7, 2016.

following which final judgment w111 be entered

SO ORDERED.

9
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R JEf 5. RAKOFF, U.5.D.J.

pated:  New York, Wew York =~ .~ . \
March 31, 2010 o :
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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Palmerton Telephone Company,

Complainant

V.

Global NAPs South, Inc., Global NAPs

Pennsylvania, Inc., Global NAPs, Inc.

and other affiliates

Respondents

Dkt. No. C-2009-2093336

CERTIFICATE OF SERVICE

| hereby certify that | have this day served a true and correct copy of the

foregoing document upon the individuals listed, in accordance with the requirements of

Section 1.54 (relating to service by a party).

Norman J. Kennard

Thomas, Long, Niesen & Kennard
212 Locust Street, Suite 500

P.O. Box 9500

Harrisburg, PA 17108-9500

Susan D. Paiva

Assistant General Counsel
Verizon Pennsylvania Inc.
1717 Arch Street, 17th Floor
Philadelphia, PA 19103

K&L Gates LLP _

17 North Second Street, 18" Floor
Harrisburg, PA 17101-1507

(717) 231-4500

(717) 231-4501 (Fax)
dan.delaney@klgates.com

Dated: April 16, 2010
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Daniel P. Delaney

PA Attorney .D. 23955

Counsel for Glo

PS, Inc.
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