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HISTORY OF THE PROCEEDING



On June 22, 2009, Lucy Tucker (“Tucker” or the “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PPL Electric Utilities Corporation (“PPL” or the “Respondent”) alleging, among other things:  that there is foreign load in her apartment building; that the electric account for her apartment is in the landlord’s name; that she pays the landlord for her electric usage; that she cannot get an electric account in her name; that the Respondent would not let her apply for On Track; and that her income is less than $800.00 a month.



On July 14, 2009, the Respondent filed an Answer.  The Respondent denied that it has improperly refused to place the Complainant on the On Track program.  The Respondent averred that the account is not in the Complainant’s name.  In addition, the Respondent stated that to be eligible for the On Track program, the customer must have a payment arrangement and an overdue balance.


A telephonic hearing was held in this matter on Dec 17, 2009, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Lucy Tucker, testified in support of the complaint.  Kimberly S. Krupka, Esquire, represented PPL Electric Utilities Corporation.  The Respondent presented two witnesses:  Evelyn Soto, a customer relations specialist for the Respondent; and Monica Andrews, the Respondent’s customer service supervisor, who sponsored one exhibit:  PPL Exhibit 6 – PPL Universal Service and Energy Conservation Plan 2008-2010.



The record in this case consists of a 24-page transcript and one exhibit.  The record closed on January 8, 2010.

FINDINGS OF FACT

1. The Complainant is Lucy Tucker, 2215 North Rockhill Road, Apartment 2 Rear, Sellersville, PA 18960.

2. The Respondent in this proceeding is the PPL Electric Utilities Corporation.

3. The Complainant did not have an account with the Respondent at the time that the complaint was filed or at the time of the hearing (Tr. 7, 8). 
4. Due to a foreign load problem, the service for the Complainant’s apartment was in the name of the Complainant’s landlord (Tr. 8, 19, 20). 
5. The Complainant pays the landlord for her electric service (Tr. 27).  
6. At the time of the hearing, the Complainant’s landlord had not returned the paperwork that the Respondent provided to him to prove that the repairs have been made to correct the foreign load (Tr. 20).
7. The electric account cannot be placed in the Complainant’s name until her landlord submits documentation to show that the repairs have been made to correct the foreign load (Tr. 19). 
8. PPL’s customer assistance program differs from PECO Energy’s customer assistance program (Tr. 16).  
9. When the Complainant contacted the Respondent to obtain information about the On Track program, she was told that she was not eligible for the program (Tr. 10).  
10. The Respondent provided the Complainant with information about the On Track program after she filed a formal complaint with the Commission (Tr. 7, 10).

11. Evelyn Soto is a customer relations specialist for the Respondent.  She manages the Respondent’s universal service programs including the On Track program (Tr. 12).

12. The Respondent submitted a three year Universal Service and Energy Conservation Plan to the Commission for 2008-2010.  This plan, which was effective on January 1, 2008, was filed with the Respondent’s tariff and approved by the Commission.  The plan is part of Supp. No. 59 Electric Pa. P.U.C. No. 201 Original Page No. 43 (Tr. 13, 22; PPL Ex. 6).  
13. The eligibility requirements for the Respondent’s On Track program include the following:

a. The household income must be at or below 150 percent of the poverty level; 
b. The customer must be payment troubled, which means that the customer has defaulted on one or more payment agreements in a 12-month period; and 

c. The customer must have a source of income (Tr. 14; PPL Ex. 6 at 8).

14. The Complainant is not eligible for the On Track program because she is not a customer.  An applicant cannot sign up for the On Track program (Tr. 15; PPL Ex. 6).  
15. Even when the Complainant becomes a customer, she cannot apply for the On Track program until she has a past due balance and has defaulted on a payment agreement (Tr. 8, 14; PPL Ex. 6).  
DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant is complaining about a program that is in the Respondent’s tariff that has been approved by the Commission.  Consequently, the Complainant bears the burden of proving by a preponderance of the evidence that the existing provisions are not reasonable.  Section 332 (a) of the Public Utility Code, 66 Pa. C. S. § 332(a); Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Cmwlth. Ct. 1993).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).


In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. Ct. 23, 480 A.2d 382 (1984).


The Complainant testified that she was on PECO Energy Company’s CAP program before she moved to her present address (Tr. 9).  However, when she called the Respondent to enroll in the Respondent’s customer assistance program, she was told that she was not eligible for the program (Tr. 7).  


When the Complainant moved into her apartment, the electric account for her apartment was in her landlord’s name because foreign load had been discovered (Tr. 7, 8).  The Complainant stated that the landlord had fixed the foreign load problem (Tr. 8).  Since the electric account is not in her name, the landlord requires her to pay him for her electric usage (Tr. 27).  



Monica Andrews, the Respondent’s customer service supervisor, testified that the Respondent gave the Complainant’s landlord paperwork to complete to prove that the repairs have been made to correct the foreign load.  At the time of the hearing, the Complainant’s landlord had not returned that paperwork to the Respondent (Tr. 20).  The Respondent cannot place the electric account in the Complainant’s name until her landlord submits documentation to show that the repairs have been made to correct the foreign load (Tr. 19). 


The Complainant is deemed to be an applicant for service.  The Respondent’s counsel noted that the Respondent answered the complaint and participated in the hearing to address the issue of whether the Complainant would be eligible for the customer assistance program when she becomes a customer (Tr. 22).  At the time of the hearing, the Respondent was willing to place the service in the Complainant’s name as soon as the foreign load problem was resolved (Tr. 22).



The Complainant testified that since her income is within the guidelines, she objected to the requirement that she must have a past due balance to be enrolled in the Respondent’s customer assistance program (Tr. 8 - 10).  She said that she has a good credit score and she wants to keep it (Tr. 9).  However, she knows that she will need help with her utility bills (Tr. 8, 9).  


Evelyn Soto, a customer relations specialist for the Respondent, oversees the Respondent’s universal service programs including the On Track program (Tr. 12).  She testified that the Respondent submitted a three year Universal Service and Energy Conservation Plan to the Commission.  This plan, with an effective date of January 1, 2008, is part of the Respondent’s tariff which was approved by the Commission (Tr. 22; PPL Ex. 6).  The eligibility requirements for the Respondent’s On Track program are set forth in that document.  The program is for low income customers with a household income at or below 150 percent of the poverty level.  In addition, the customer must be payment troubled.  Customers who default on one or more payment agreements in a twelve (12) month period are considered payment troubled (Tr. 14; PPL Ex. 6 at 8).  Ms. Soto mentioned that the term “low income payment trouble customers” is defined in the Commission’s regulations at 52 Pa. Code § 69.262 as “low-income customers who have failed to maintain one or more payment arrangements.” (Tr. 14, 15).  Ms. Soto explained that the Complainant is not eligible for the On Track program because she is not a customer.  An applicant cannot sign up for the On Track program (Tr. 15; PPL Ex. 6).  Even when the Complainant becomes a customer, she cannot apply for the On Track program until she has a past due balance and has defaulted on a payment agreement (Tr. 14).


It is undisputed that the Complainant was not a payment troubled customer of PPL at the time of the hearing.  However, the Complainant contended that the Respondent was discriminating against people who pay their bills by requiring a person to have a past due balance as a condition of enrolling in the Respondent’s customer assistance program.  The Respondent provided information to show that the requirements for its customer assistance programs are part of its tariff which is filed with and approved by the Commission.  It is clear that the Respondent’s On Track program differs from PECO Energy’s program.  


In addition, the Commission’s regulation at 52 Pa. Code § 69.265 sets forth the design elements that should be included in a customer assistance program (“CAP”).  The eligibility criteria is set forth in 52 Pa. Code § 69.265 (4). 
(4) The CAP applicant should meet the following criteria for eligibility: 

(i)
Status as a utility ratepayer or new applicant for service is verified. 


(ii)
Household income is verified at or below 150% of the Federal poverty income guidelines. 


(iii)
The applicant is a low income, payment troubled customer. When determining if a CAP applicant is payment troubled, a utility should select one of the following four options to prioritize the enrollment of eligible, payment troubled customers: 



(A)
A household whose housing and utility costs exceed 45% of the household’s total income.  Housing and utility costs are defined as rent or mortgage/taxes and gas, electric, water, oil, telephone and sewage. 



(B)
A household who has $100 or less disposable income after subtracting all household expenses from all household income. 



(C)
A household who has an arrearage.  The utility may define the amount of the arrearage. 



(D)
A household who has received a termination notice or who has failed to maintain one payment arrangement. 



The Respondent determines whether a CAP applicant is payment troubled pursuant to 52 Pa. Code § 69.265 (4)(iii) (D).  Consequently, the eligibility requirements are in compliance with the Commission’s regulations.



The Complainant failed to demonstrate that she should be allowed to enroll in the Respondent’s On Track program without complying with the eligibility requirements.  The Complainant has not sustained her burden of proving that the tariff provisions concerning the On Track program are unreasonable.  Furthermore, the Complainant has failed to show that the Respondent’s On Track program violates the Public Utility Code, the Commission’s regulations or the Respondent’s tariff.  Accordingly, the complaint is dismissed.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. §701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).  Schellhammer v. Pennsylvania Public Utility Commission, 629 A. 2d 189 (Pa. Cmwlth. Ct. 1993).



3.
An approved tariff is binding on the public utility and its customers. Kossman v. Pennsylvania Public Utility Commission, 694 A. 2d 1147 (Pa. Cmwlth. Ct. 1997), Brockway Glass Company v. Pennsylvania Public Utility Commission, 63 Pa. Cmwlth. Ct. 238, 437 A. 2d 1067 (1981).


4.
The eligibility criteria for the Respondent’s On Track Program complies with the criteria set forth in the Commission’s regulation at 52 Pa. Code § 69.265 (4). 

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Lucy Tucker against the PPL Electric Utilities Corporation at Docket No. C-2009-2115394 fillin "Docket No." \d ""is dismissed.



2.
That the record in this case is marked closed.

Date:
April 7, 2010



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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(a) Lucy Tucker v. PPL Electric Utilities Corporation

(b)
On June 22, 2009, Lucy Tucker, Complainant filed a formal complaint against PPL Electric Utilities Corporation.  A telephonic hearing was held on December 17, 2009 in which the Complainant, Lucy Tucker, testified in support of the complaint and Kimberly S. Krupta, Esquire represented PPL Electric Utilities Corporation.  The respondent presented two witnesses and presented on exhibit.
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ALJ Fordham issued an Initial Decision dismissing the complaint.

Recommended Decision served: 

No exceptions have been received by the Commission.
� The Respondent sent the presiding officer and the Complainant seven marked exhibits prior to the telephonic hearing.  During the hearing, only one exhibit, PPL Exhibit 6 was introduced and admitted into evidence. 
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