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HISTORY OF THE PROCEEDING



On July 11, 2008, John Norbeck, Director of Pennsylvania State Parks, Pennsylvania Department of Conservation and Natural Resources (“DCNR” or “Complainant”), through its counsel, filed a formal complaint against PECO Energy Company (“PECO ” or “Respondent”) alleging, among other things:  1) that four separate customers use the electric power delivered to Ridley Creek State Park via a 5,000 volt buried cable; 2) that the Respondent refuses to maintain and repair this cable; 3) that four individually metered customers receive separate bills from the Respondent for service; 4) that the underground cable was installed on or about 1972; 5) that the Park and its neighbors, including the Respondent’s customers on Gradyville Road, lost power on the morning of August 3, 2007; 6) that a PECO crew came to investigate the power outage; 7) that the PECO crew determined that the power failure was the result of a broken cable; 8) that the PECO crew used a “thumper” to locate the break in the underground cable; 9) that the PECO crew found more than one break in the cable; 10) that the Respondent failed to repair the cable; 11) that the PECO crew and the PECO foreman insisted that the Respondent did not own the cable beyond 18 inches into the Park property from Gradyville Road; and 12) that the Complainant paid an emergency contractor $107,000 to repair the cable and install a generator for interim use.  The Complainant further alleged that the Pennsylvania Code and the Respondent’s tariff require the Respondent to maintain and repair components of the electric power system.  The Complainant requested that the Commission find the following:  1) that the Respondent failed to provide reasonable service to the Park and the other customers; 2) that the Respondent owns the underground cable; 3) that the Respondent’s actions on August 3, 2007, caused or exacerbated the damage to the underground cable; 4) that the Respondent is responsible for the cost the Complainant incurred to repair the cable in August 2007; and 5) that the Respondent has violated the Public Utility Code, the Commission’s regulations and the Respondent’s tariff.  In the alternative, if the Commission determines that the Respondent does not own the cable, the Complainant requested that the Commission find that the Respondent has been trespassing since 1972.



On July 11, 2008, DCNR served PECO with its first set of discovery.



On July 28, 2008, PECO filed Objections to some of the discovery requests.



On August 5, 2008, DCNR filed a Motion to Compel answers to discovery.



On August 7, 2008, PECO filed an Answer, New Matter, and Preliminary Objections.  In the Answer, the Respondent stated that the proceeding involves an underground cable that is located on the premises of Ridley Creek State Park.  The Respondent did not know whether a new underground cable was installed in 1972 or whether existing facilities were used.  The Respondent averred that the Park took service to multiple buildings including the Mansion, the Stable, the Stone House and the Green House.  In 2007, PECO personnel responded to an outage call and investigated both PECO’s system and the customer’s system.  The Respondent denied that service comes to the Park via a 5,000 volt buried cable.  The Respondent explained that PECO’s service comes to the Park through PECO facilities located aerially on poles in the public right of way along Gradyville Road.  PECO stated that its facilities end 18 inches inside the Park’s property line.  PECO’s facilities are interconnected to the customer’s facilities at that point.  The Respondent averred that the Complainant owns and operates a 5,000 volt buried cable.  PECO admitted that it owns and operates two transformers and four meters on the Park premises and that the transformers transform the power from 5,000 volts to 600 volts.  The Respondent admitted that its personnel worked with the Park’s personnel to find the break in the underground cable and that service was not restored.  The Respondent contended that it is not responsible for the maintenance of the cable.  The Respondent admitted that it has an easement that would enable it to enter the Park property and install and maintain facilities.  The Respondent averred that it has historically allowed multiple customers to take service using customer owned facilities.  


In the New Matter, PECO questioned the Commission’s subject matter jurisdiction to award damages related to the allegations in paragraphs 5D, 5E, 5F and 5G of the complaint.  In addition, PECO questioned the Commission’s subject matter jurisdiction to adjudicate the trespass allegation set forth in paragraph 5H of the complaint.  PECO questioned the Commission’s ability to issue a determination on the hypothetical situation mentioned in paragraph 5I of the complaint.  Therefore, the Respondent requested that paragraphs 5D, 5E, 5F, 5G, 5H and 5I of the complaint be dismissed because they addressed damages, trespass, and claims that are not yet ripe.



On August 8, 2008, PECO served its Answers to the non-objectionable discovery and restated its objections to certain questions. 



On August 12, 2008, PECO filed a corrected version of its Answer, New Matter, and Preliminary Objections.



On August 18, 2008, PECO filed its Answer to DCNR’s Motion to Compel.



On September 18, 2008, DCNR filed a Reply to New Matter, and a Response to the Preliminary Objections.



By hearing notice dated October 14, 2008, the matter was assigned to Administrative Law Judge Guy M. Koster and the hearing was scheduled for January 7, 2009. 



On October 16, 2008, a standard Prehearing Order was issued.



By Order dated October 29, 2008, PECO’s Preliminary Objections were sustained in part and overruled in part.  Since paragraphs 5D and 5F of the complaint concerned the adequacy, efficiency, reliability and reasonableness of the service, the Preliminary Objections relating to those paragraphs were denied.  Paragraphs 5E (damages), 5G (damages), 5H (trespass), and 5I (ripeness) of the complaint were dismissed.



By Order dated November 4, 2008, DCNR’s Motion to Compel was denied.  



By hearing notice dated December 23, 2008, the January 7, 2009 hearing was converted to a prehearing conference.



On January 5, 2009, both parties submitted prehearing memoranda.



The prehearing conference was held on January 7, 2009.



Prehearing Order #1, dated January 9, 2009, contained, among other things, the procedural schedule, which included evidentiary hearings on April 13-14, 2009.  



The Complainant submitted the written direct testimony of twelve witnesses on February 9, 2009.



The Respondent submitted the written direct testimony of one witness on March 17, 2009.



By hearing notice dated March 31, 2009, the hearing was rescheduled to July 7 and 8, 2009.



On April 17, 2009, DCNR filed its second set of discovery which related to PECO’s written direct testimony. 



On May 20, 2009, PECO served its Answers to DCNR’s Second Set of Discovery.



By hearing notice dated June 25, 2009, the hearing was rescheduled to October 14 and 15, 2009.



On September 28, 2009, this matter was reassigned to Administrative Law Judge Cynthia Williams Fordham.



A Prehearing Order was issued on October 9, 2009.



An initial hearing in this matter was held on October 14, 2009 in the Philadelphia Regional Office before the undersigned.
  Virginia J. Davison, Esquire, represented the Complainant, John Norbeck, Director of the Bureau of State Parks, Pennsylvania Department of Conservation and Natural Resources.  The Complainant submitted the prefiled testimony of twelve witnesses with exhibits as noted.  

DCNR Statement No. 1 - the Direct Testimony of William Forrey; and DCNR Exhibit 1-as built construction drawings;

DCNR Statement No. 2 - the Direct Testimony of Daniel Pierce; and DCNR Exhibit 2 - right of way from Gradyville Road; DCNR Exhibit 3 - right of way from Sycamore Road; and DCNR Exhibit 4 - map of area that is now Ridley Creek State Park, dated June 13, 1966;

DCNR Statement No. 3 - the Direct Testimony of Gary Werner;

DCNR Statement No. 4 - the Direct Testimony of Michael Bonner; DCNR Exhibit 5-page 2 of the construction drawings; 

DCNR Statement No. 5 - the Direct Testimony of Roger McChesney; DCNR Exhibit 6 - Equestrian lease for Hidden Valley Farms; DCNR Exhibit 7 - Lease for Bamesh residence; DCNR Exhibit 8 - Ridley Creek bill (electric bills for the Park); DCNR Exhibit 9-Property map of residence leased property; DCNR Exhibit 10-PECO Design Practices-Individual Commercial and Industrial Customers-Underground Services; DCNR Exhibit 11 - map-copy of as built drawings-new cable route;

DCNR Statement No. 6 - the Direct Testimony of William Morton;

DCNR Statement No. 7 - the Direct Testimony of Jack McGhean;

DCNR Statement No. 8 - the Direct Testimony of Franklin Haas; 

DCNR Statement No. 9 - the Direct Testimony of John T. Graham;

DCNR Statement No. 10 - the Direct Testimony of Stacey Bamash; and DCNR Exhibit 12- Bamesh’s electric bills; 

DCNR Statement No. 11 - the Direct Testimony of Eloise Chidester; and DCNR Exhibit 13 – Chidester’s electric bills;

DCNR Statement No. 12 - the Direct Testimony of Stephen King; and DCNR Exhibit 14 - Stephen King’s resume; DCNR Exhibit 15 - page 3 of construction drawings - One Line Diagram and Load Summary; DCNR Exhibit 16 - page 4 of construction drawings – Cable Routing “A”.  



Two witnesses, Roger McChesney and Stephen D. King, were cross-examined at the hearing.  The parties stipulated to the admission of DCNR Statements 1 through 12.

DCNR Cross exhibits: 

Exhibit 1 - Answer to Interrogatory 1 Set 1; 

Exhibit 2 - May 28, 2009 e-mail regarding docket numbers; 

Exhibit 3 - June 22, 2009 PECO Supplemental Answer to Interrogatory DCNR-3; 

Exhibit 3A - Richard W. Tyler v PECO Energy Company, C-00956645 Initial Decision, dated October 25, 1995, 1995 Pa. PUC LEXIS 130; 

Exhibit 3B - Evan Richards v. PECO Energy Company, C-20077724, Order entered April 17, 2009;

Exhibit 4A - PECO’s Supplemental Answer to Request for Production DCNR-3;

Exhibit 5 - Instruction letter issued August 27, 1970, revised August 6, 1979 – Review of Policy Relative to Acquisition of Private Property Extensions;

Exhibit 6 - Instruction letter issued January 26, 1970, revised June 9, 1975 – Review of Policy Relative to Electric Service Supply to Individual Customers Other Than Residential;

Exhibit 7 - PECO’s Supplemental Answer to Request for Production DCNR-5;

Exhibit 9 - PECO’s Answer to Interrogatory DCNR-9;

Exhibit 10 - PECO’s Answer to Interrogatory DCNR-3;

Exhibit 11 - PECO’s Answer to Request for Production DCNR-1 with attachment;

Exhibit 12 - PECO’s Answer to Interrogatory DCNR-4;

Exhibit 13 - PECO’s Answer to Interrogatory DCNR-2;

Exhibit 14 - PECO’s Answer to Interrogatory DCNR-11;

Exhibit 15 - PECO’s Answer to Request for Production DCNR-10;

Exhibit 16 - PECO’s Answer to Request for Production DCNR-12; and

Exhibit 17 - PECO’s Answer to Request for Production DCNR-7.



Ward L. Smith, Esquire, represented the Respondent, PECO Energy Company.  The Respondent presented the prefiled testimony of one witness, Scott Neumann-PECO Statement No 1.  Mr. Neumann was cross-examined during the hearing.  

PECO Cross exhibits:  Exhibit 1 - Rate GS; Exhibit 2 - PECO Tariff Rule 6; Exhibit 3-Metropolitan Edison Tariff Rule 6; and Exhibit 4 – PECO Tariff, Rule 9.
PECO Redirect Exhibit No. 1 - PECO Answer to Interrogatory DCNR-4.



A briefing Order was issued on November 13, 2009.  



Both parties filed main and Reply Briefs. 



The record in this case consists of a 24 page transcript of the prehearing and a 197-page transcript of the hearing, thirteen (13) Statements with sixteen (16) exhibits, twenty-one (21) cross exhibits, one redirect exhibit and the parties’ main and Reply Briefs.  The record closed on December 28, 2009, after the Reply Briefs were filed.

FINDINGS OF FACT



1.
The Complainant is John Norbeck, Director Pennsylvania State Parks, Pennsylvania Department of Conservation and Natural Resources. 



2.
The Respondent in this proceeding is PECO Energy Company.



3.
William J. Forrey worked at the Department of Forest and Waters and its successor the Department of Environmental Resources (“DER”) , now DCNR, from 1964 to 1992 (DCNR Statement No. 1 at 1 - Forrey).



4.
Mr. Forrey was the assistant director for the Bureau of State Parks when the buried cable at issue was installed (DCNR Statement No. 1 at 1, 2 - Forrey).



5.
Mr. Forrey subsequently became the bureau director of the Bureau of State Parks.  He retired from that position (DCNR Statement No. 1 at 1, 2, 5 - Forrey).



6.
William Morton was employed by DCNR at Ridley Creek State Park in various positions from 1969-1985.  He is familiar with the cable installation at issue in this proceeding (DCNR Statement No. 6 at 1 - Morton).



7.
Daniel Pierce is a real estate technician employed by DCNR and he is the custodian of DCNR’s land records.  He facilitates land transactions including acquisitions, sales, and exchanges.  He also helps in the resolution of land claims and land record information requests and researches title to land that DCNR acquires (DCNR Statement No. 2 at 1 – Pierce).



8.
When Mr. Pierce followed his normal procedure for identifying easements he found two PECO easements for the Ridley Creek State Park site:  the Gradyville Road easement, and the Sycamore Mills Road easement (DCNR Statement No. 2 at 2-5 – Pierce; DCNR Exhibit 2).



9.
Gradyville Road runs east and west through Ridley Creek State Park (DCNR Statement No. 2 at 3, 5 - Pierce; DCNR Exhibit 4).  



10.
The Gradyville Road easement gives PECO the uninterrupted right, liberty and privilege to install, erect, operate and maintain facilities for transmitting and distributing electricity, including poles, wires, cables, “anchor guys”, underground conduits, and appurtenances on the property of the Grantors.  It includes the right to radiate from the poles in order to provide service to buildings on the Grantor's property (DCNR Statement No. 2 at 3 - Pierce; DCNR Exhibit 2; PECO Statement No. 1 at 40 - Neumann).



11
Sycamore Mills Road runs almost parallel to Gradyville Road, but further south (DCNR Statement No. 2 at 4, 5 - Pierce; DCNR Exhibit 4).  



12.
The Sycamore Mills Road easement gives PECO the uninterrupted right, liberty and privilege to install, erect, operate and maintain facilities for the distribution and transmission of electricity, including poles, wires, cables, “anchor guys”, underground conduits, and appurtenances on Park property (DCNR Statement No. 2 at 4 - Pierce; DCNR Exhibit 3; PECO Statement No. 1 at 40 – Neumann).



13.
The Sycamore Mills Road easement was executed in 1939 and the Gradyville Road easement was executed in 1940.  During this time PECO was extending electric service to the then rural, now suburban, counties around Philadelphia.  PECO’s business practice at the time was to install backbone facilities down the public roads, and to preserve as much flexibility as possible as to the manner in which it would ultimately build-out its system as the area changed from being primarily rural in nature to primarily suburban in nature.  One of the primary methods of keeping that flexibility was to seek very broad easements from adjacent landowners that allowed PECO to build “radial” facilities wherever PECO deemed it appropriate (PECO Statement No. 1 at 40 – Neumann; DCNR Exhibits 2 and 3).



14.
Both the Gradyville Road easement and the Sycamore Mills Road easement are active and have not been terminated (DCNR Statement No. 2 at 4 - Pierce).



15.
Forest and Waters (the predecessor of DER/DCNR) acquired the land on which the Park was built in approximately 1966 (DCNR Statement No. 1 at 2 – Forrey).



16.
The Land and Water Conservation Act provided funds to convert the acquired properties into recreational facilities (DCNR Statement No. 1 at 2 - Forrey). 



17.
During or after January 1968 the “Project 500” funds became available to develop the land into a park and the project was finished in August 1972 (DCNR Statement No. 1 at 2, 3 – Forrey).



18.
Jack McGhean was employed by DCNR in maintenance at Ridley Creek State Park from 1970-2004 (DCNR Statement No. 7 at 1 – McGhean).



19.
In 1970, the Bureau of Parks demanded an underground installation for the Ridley Creek State Park for aesthetic reasons (DCNR Statement No. 1 at 2 - Forrey).



20.
In 1970, PECO offered to install aerial facilities in the Park (DCNR Statement No. 1 at 3 – Forrey).



21.
After PECO refused to install a buried cable, the Bureau of Parks hired Higgins, a contractor, to install the underground cable in 1972 (DCNR Statement No. 1 at 2 – Forrey; PECO Statement No. 1 at 17 - Neumann).



22.
Before the 1972 installation of the buried cable, the electric power was supplied from an aerial pole on Sycamore Mills Road (DCNR Statement No. 7 at 1 – McGhean). 



23.
The underground cable at issue is a 5,000 volt primary cable, which is physically located completely within the confines of Ridley Creek State Park.  The underground cable continues from a pole on Gradyville Road near the intersection of Sandy Flash Drive to provide service to several structures located in the Park, including the Mansion that serves as the Park’s administrative offices, the Stable, and a home (DCNR Statement No. 6 at 1 – Morton; DCNR Statement No. 7 at 1 - McGhean; DCNR Statement No. 8 at 1 - Haas; DCNR Statement No. 9 at 1 - Graham; PECO Statement No. 1 at 7 – Neumann).



24.
The 1972 “as-built” drawings provide information regarding ownership of the underground cable at issue in this proceeding (PECO Statement No. 1 at 17- Neumann; DCNR Exhibit 1).



25.
The as-built drawings confirm that construction of the underground cable was done by DCNR’s contractor, not PECO (PECO Statement No. 1 at 17- Neumann; DCNR Exhibit 1).  



26.
The as-built drawings state that the transformers will be supplied, owned and maintained by PECO.  The drawings do not indicate that PECO owns the underground cable (PECO Statement No. 1 at 19 – Neumann; DCNR Ex. 1 at 2, 8; DCNR Ex. 5). 



27.
The as-built drawings state that the contractor will splice primary cables in accordance with Philadelphia Electric Company standard drawings (PECO Statement No. 1 at 21 – Neumann; DCNR Ex.1 at 2; DCNR Exhibit 5). 



28.
The as-built drawings indicate that all meters shall be provided and installed by the Respondent (PECO Statement No. 1 at 20 – Neumann; DCNR Exhibit 1 at 2).


29.
PECO allows contractors to create the splice between customer-owned facilities and PECO-owned facilities, but if the entire facility is owned by PECO, it always does the splicing work (PECO Statement No. 1 at 21 – Neumann).  



30.
The cable in Ridley Creek State Park is a multi-phase cable in which phases are “split off” to serve the individual structures, but without any ability to modularize and electrically separate the individual services at the point that the phases split off (PECO Statement No. 1 at 22, 23 - Neumann; DCNR Exhibit 1, p. 2).  



31.
Standard PECO practice is and was to modularize in such situations – by using a module hole, an elbow module, a transformer, or some other disconnect device – so that service to individual customers can be isolated (PECO Statement No. 1 at 23 - Neumann).  



32.
Since the 1972 work was done by DCNR’s contractor, a bill of sale or an agreement of transfer should have been used to transfer ownership from DCNR to PECO.  Neither PECO nor DCNR was able to locate any such agreement in its records (PECO Statement No. 1 at 23 - Neumann).  



33.
PECO’s Tariff does not require a customer receiving service at primary voltages to own the transformer or take service at a primary rate (Rate PD or Rate HT).  Rate GS (General Service) is available for service through a single metering installation for offices, professional, commercial or industrial establishments, governmental agencies and other applications outside the scope of the residential service rate schedules.  In PECO’s service territory, Rate GS is available to any non-residential customer, regardless of the voltage class at which they take service (PECO Statement No. 1 at 25 - Neumann).  



34.
The frame house and the stable were leased at the time the buried cable was installed in 1972, and have been under lease since that time.  The plan from the inception was to lease the properties and have the lessees be responsible for their own utility bills, as well as maintenance of their leaseholds (DCNR Statement No. 1 at 4 – Forrey).



35.
The twin frame building is divided into two properties.  The south end is the house that has always been leased and the north end is used by the Park as a maintenance building (DCNR Statement No. 1 at 4 - Forrey).



36.
In 1972 the Park used the Mansion and the maintenance building.  The stable and half of the twin frame dwelling were leased.  The Park needed to have a meter for each customer and transformers to step down the voltage from primary to secondary so that the lessees could pay for their own utility services (DCNR Statement 1 at 3, 4 - Forrey). 



37.
DER (now DCNR) did not arrange with the electric company for utility service to be provided to the two leased properties.  However, DER did arrange to have a meter for each customer and transformers to step down the voltage from primary to secondary (DCNR Statement No. 1 at 4, 5 - Forrey).



38.
The underground cable starts at the pole at Gradyville Road near the intersection of Sandy Flash Drive, the main road into the state Park.  This buried cable continues on Gradyville Road to the former Jefford's Mansion, which serves as the Park office.  This cable eliminated the need for overhead electric lines inside the Park boundaries.  From transformers located at the Park office the buried cables supply electric power to other nearby Park facilities, the stables, the maintenance buildings and the frame house (DCNR Statement No. 6 at 1 – Morton; DCNR Statement No. 7 at 1 - McGhean; DCNR Statement No. 8 at 1 – Haas; DCNR Statement No. 9 at 1 – Graham).  



39.
The Park has never paid the utility bills for the lessees (DCNR Statement 
No. 1 at 5 – Forrey).



40.
Stacey Bamash leases a residence in Ridley Creek State Park on Sycamore Mills Road (DCNR Statement No. 5 at 3 - McChesney; DCNR Statement No. 10 at 1 – Bamash; DCNR Ex. 9; Tr. 19).



41.
Ms. Bamash has her own utility account with PECO.  She receives bills for her electric service from PECO and pays PECO directly (DCNR Statement No. 10 at 1 - Bamash; DCNR Ex. 12; DCNR Statement No. 5 at 3- McChesney).



42.
Eloise Chidester and her husband run the Hidden Valley equestrian concession in Ridley Creek State Park.  The Chidesters offer equestrian services to the public (DCNR Statement No. 1 at 4 – Forrey; DCNR Statement No. 11 at 1 - Chidester; Tr. 19).  



43.
The stables are a concession with a long-term lease that gives the lessee control of the area around the stable (DCNR Statement No. 5 at 1 – McChesney). 


44.
Ms. Chidester receives bills for her electric service from PECO and pays those bills directly to PECO (DCNR Statement No. 11 at 1 - Chidester; DCNR Statement No. 5 at 2 – McChesney; DCNR Exhibit 1).



45.
Between 1972 and 1985 Mr. Morton is not aware of any repairs to the underground facilities that were performed near the Mansion.  Since the repairs would have required a major excavation, he would have seen such an excavation (DCNR Statement No. 6 at 2 – Morton).



46.
During the period 1972-2004, Mr. McGhean never had the underground facilities repaired and never saw anyone repairing the facilities in the area of the Mansion.  Since the Park’s maintenance facilities are near the Mansion, he would have seen any repairs (DCNR Statement No. 7 at 1 – McGhean).



47.
Mr. McGhean did see PECO digging on Gradyville Road a number of times (DCNR Statement No. 7 at 11 – McGhean).


48. 
The cable under Gradyville Road would be subject to physical stress – from traffic – that the rest of the cable would not suffer.  The portion of the cable in Gradyville Road, and adjacent to the road up to 18 inches inside the Park property, is a part of PECO’s distribution system.  Therefore, PECO would have repaired it as needed over the years (PECO Statement No. 1 at 30, 31 - Neumann).  



49.
Franklin Haas was employed by DCNR as Manager of Ridley Creek State Park from 1974-1989 (DCNR Statement No. 8 at 1 - Haas).



50.
During the period 1974-1989, Mr. Haas never directed his employees to repair the buried cable and he never hired anyone to repair the cable.  If any repairs had been done, it would have required an excavation, and given the location of his office in the Mansion, he would have known about such an excavation (DCNR Statement No. 8 at 1, 2 - Haas).  



51.
John T. Graham was employed by DCNR as Manager of Ridley Creek State Park from 1989-2000 (DCNR Statement No. 9 at 1 - Graham).



52.
During the period 1989-2000, no one repaired the underground cable.  If any repairs had been done, it would have required an excavation, and given the location of his office in the Mansion, Mr. Graham would have known about the excavation (DCNR Statement No. 9 at 1 – Graham).  



53.
Roger McChesney is the current manager of Ridley Creek State Park.  He has held that position since 2000 (DCNR Statement No. 5 at 1 – McChesney; Tr. 18).



54.
Gary Werner is the Ranger at Ridley Creek State Park who was on duty the morning of August 3, 2007, the day the outage occurred (DCNR Statement No. 3 at 1 – Werner).



55.
Mr. Werner called the Respondent on the morning of August 3, 2007 because the Park office in the Mansion, the maintenance building, the Stable, Ms. Bamash’s house and some of the properties along Gradyville Road did not have power (DCNR Statement No. 3 at 1 – Werner).



56.
On August 3, 2007, Mr. McChesney arrived at the Park around 8:00 a.m. and found that the main Park office building did not have power.  The ranger, Mr. Werner, had already contacted PECO and reported the outage (DCNR Statement No. 5 at 1 – McChesney; Tr. 26). 



57.
Michael Bonner is the Ranger at Ridley Creek State Park who was on duty from 2:00 p.m. until 11:00 p.m. on August 3, 2007, the day the outage occurred (DCNR Statement No. 4 at 1, 3 - Bonner).



58.
PECO employees did not ask Mr. Warner, Mr. Bonner or Mr. McChesney for permission to enter Park property (DCNR Statement No. 3 at 1 – Werner; DCNR Statement No. 4 at 2 – Bonner; DCNR Statement No. 5 at 4 – McChesney).



59.
Mr. McChesney was in the office until approximately 4:00 p.m.  Although PECO service trucks arrived in the Park, he did not interact with any of the crews (Tr. 26).



60.
When Mr. McChesney left at 4:00 p.m., the power was restored to the buildings on Gradyville Road.  However, there was no electricity in the Mansion or the two leased properties in the Park (DCNR Statement No. 5 at 1 – McChesney).



61.
The PECO employees at the Park requested that Mr. Bonner help them contact Mr. McChesney.  The PECO crew chief thought that he knew the location of the break in the cable and wanted to ask Mr. McChesney for permission to dig (DCNR Statement No. 4 at 2, Bonner).



62.
No one showed Mr. Bonner the location of the cable break or described the location of the cable break to him (DCNR Statement No. 4 at 3 – Bonner).



63.
The PECO employees did not ask Mr. Bonner for permission to use the thumper (DCNR Statement No. 4 at 2 – Bonner).



64.
When a utility crew is dispatched to find an electrical fault, it often engages in a process of elimination to locate the fault.  Performing that diagnostic process often requires examining both the customer’s equipment and PECO’s equipment (PECO Statement No.1 at 34 - Neumann).



65.
Mr. McChesney returned to the Park at approximately 9:00 p.m. in response to Mr. Bonner’s call.  The PECO repair crew foreman notified Mr. McChesney that he had located the source of the break in the cable (Tr. 27, 28).  


66.
Mr. McChesney gave the Respondent permission to repair the cable to accommodate a wedding that was scheduled for August 4, 2007 (Tr. 29)



67.
The PECO crew cut the cable, tied it and eliminated the contact with the ground to determine whether this was the only break.  The whole ditch filled with fire which indicated that there were one or more additional breaks between that point and the Mansion (Tr. 29, 30).  



68.
Since it was approximately 10:30 p.m. and the crew’s quitting time was 11:00 p.m., the PECO crew could not complete the job on August 3, 2007, and Mr. McChesney was advised to call his electrician (Tr. 30). 



69.
When Mr. Bonner was leaving the Park at about 11:00 p.m. on August 3, 2007, he saw that the PECO crew had done excavation near the flagpole (DCNR Statement No. 4 at 3 – Bonner; DCNR Exhibit No. 5).



70.
Mr. McChesney called Higgins, the electrician that installed the cable in 1972.  Higgins came on Saturday August 4, 2007, at 7:30 a.m.  Higgins brought a testing device and confirmed that there were additional breaks in the cable (Tr. 30, 31). 



71.
On the morning of August 4, 2007, a PECO foreman came to the site, advised Mr. McChesney that PECO did not own the underground facilities and gave Mr. McChesney a document stating that PECO did not own the cable (Tr. 32; DCNR Ex. 10).


72.
Mr. McChesney received expedited permission from his Regional office boss to repair the cable.  After he got permission by late Tuesday, he put the job out for bids.  Higgins was the low bidder and Higgins performed the work (Tr. 31, 32). 



73.
Higgins replaced the whole cable from the PECO service pole to the Park office and branch lines from the transformer to supply the Stable, the Bamash house and the maintenance building (Tr. 31). 



74.
In the PECO system the normal rule is that customer facilities are directly connected to PECO facilities with no customer-controlled disconnect at the interface between the two systems.  When a customer wishes to do repairs or maintenance on that portion of its system that is energized in direct connection with the PECO system, the customer calls PECO and requests that PECO de-energize the service so that repairs or maintenance can be done (PECO Statement No. 1 at 32 – Neumann).



75.
PECO performs this disconnection service at no charge, and does so thousands of times a year throughout its service territory.  PECO fields a crew and “blocks” the service so that the customer side of the installation can be safely repaired.  Once the repairs are done the reconnection to the PECO system, and re-energization, are completed (PECO Statement No. 1 at 32 - Neumann).



76.
DCNR effectively used the PECO disconnect procedure to install the cable in 1972 and to replace the cable subsequent to the August 2007 outage at issue here (PECO Statement No. 1 at 32, 33 - Neumann).



77.
Stephen King is self-employed as a consulting electrical engineer.  Previously he worked as an electrical engineer on the utility systems now known as the First Energy systems, Met Ed and GPU, from 1985 to 2002 (DCNR Statement No. 12 at 1 – King; DCNR Exhibit 14).



78.
Scott Neumann has been employed by PECO Energy Company since June 1985.  He is currently a Senior Rates Engineer in the Regulatory and Governmental Affairs Department.  In this position he addresses concerns regarding Tariff administration, Financial Analysis, Project Management and Regulatory Affairs for activities throughout PECO’s operations and service territory.  He is responsible for applying PECO’s tariff to various fact patterns.  He has testified as an expert witness on the application of PECO’s tariff to claims of ownership and responsibility for the maintenance of public utility facilities (PECO Statement No. 1 at 2, 3 – Neumann). 



79.
Mr. Neumann worked for the first ten years of his career at PECO as an electrical engineer on the Company’s distribution system as a District Engineer.  He managed and led various teams of engineers that were responsible for the design, budgeting, new business construction, capital construction, maintenance and repairs, and customer interactions for PECO’s electric distribution facilities within designated geographic areas.  During part of his tenure as a distribution engineer, he was the Philadelphia Underground Engineer.  In this position he was responsible for the design, construction, maintenance and repair of PECO’s Center City underground facilities from river to river and Vine Street to Pine Street.  During his ten years as a PECO engineer, he addressed numerous situations in which it was necessary to determine where PECO’s facilities ended and the customer’s facilities began so that he could determine PECO’s ownership and maintenance responsibility for the facilities (PECO Statement No. 1 at 3, 4 - Neumann). 



80.
Mr. Neumann also worked for ten years as an account executive for some of PECO’s largest customers and managed other account executives.  In both positions he had a wide range of customer responsibilities, including responding to customer inquiries regarding ownership of and responsibility for facilities (PECO Statement No. 1 at 4 - Neumann).



81.
PECO’s Tariff Section 6 (Private Property Construction), especially Rule 6.1 (Company’s Service Lines), is used to determine ownership of, and repair responsibility for facilities located in PECO’s service territory.  PECO “will provide, own and maintain standard service-supply lines as follows:  UNDERGROUND.  Underground cable construction to a point approximately 18 inches inside the property line of the customer” … “AERIAL. A single span of aerial open wire or cable construction to the first suitable support of the customer, nominally 100 feet inside the property line of the customer” (PECO Statement No. 1 at 8, 9 – Neumann; PECO Cross Ex. 2). 



82.
PECO’s Tariff defines the point at which the supply line and the customer installation connect as being the “point of delivery”:  “The single point at which the service supply lines of the Company terminate and the customer’s facilities for receiving service begin.”  Since the service in this case is underground cable, the point of delivery is 18 inches across the property line of the Park (PECO Statement No. 1 at 10 – Neumann; PECO Cross Ex. 2).


83.
“Point of delivery” is defined differently in different utility tariffs (PECO Statement No. 1 at 11 – Neumann).


84.
In the tariffs of the First Energy Companies, where Mr. King worked for seventeen (17) years, the “point of delivery” is defined as being at “the metering point.”  (PECO Statement No. 1 at 11 – Neumann; PECO Cross Ex. 3).



85.
PECO’s Electric Service Requirements reflect the manner in which PECO implements its tariff (PECO Statement No. 1 at 13 – Neumann).



86.
PECO’s Electric Service Requirements state that the point of delivery, which marks the beginning of customer-owned equipment, is 18 inches over the property line (PECO Statement No. 1 at 13 – Neumann).



87.
When a customer requests service to multiple separate customer accounts all located on a single property, PECO’s practice is to give the customer several options for receiving service, including:  (a) separate PECO services built to each facility (b) a single PECO aerial facility that extends 100 feet over the property, after which a customer-owned private pole line carries service jointly to the various locations, or (c) a PECO-owned underground facility installed 18” over the property line, after which a customer-owned underground facility carries service jointly to the various locations (PECO Statement No. 1 at 14, 16 – Neumann).


86.
Pursuant to PECO’s Tariff Rule 9.3 PECO has the right, but shall not be obliged to inspect, any installation before it begins to deliver electricity or at any later time (PECO Statement No. 1 at 34 – Neumann; PECO Cross Ex.4).



88.
There are thousands of high voltage facilities in PECO’s service territory that are owned by customers, including customer-owned facilities at 5 kV, 13 KV, 34.5 kV, 69 kV, and 138 kV.  Some of PECO’s largest customers even own and operate their own 230 kV substations (PECO Statement No. 1 at 24 – Neumann).  



89.
The three First Energy Companies - Metropolitan Edison, Pennsylvania Electric and Penn Power – require customers that take service at secondary voltages to take service under either Rate GS – General Service Small or Rate GM – General Service Medium, and customers that take service at primary voltage levels are required to own their transformer and take service at Rate GP – General Service Primary (PECO Statement No. 1 at 26 – Neumann).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied its burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied its burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The parties agree to most of the facts in this matter.  They concur that PECO refused to install an underground facility in 1972 to serve the Park and the two lessees of the Park (DCNR Main Brief (“M.B.”) at 1, 2; PECO Reply Brief (“R.B.”) at 3).  PECO submitted that it offered to install an aerial facility but that the Park did not accept its offer (PECO M.B. at 14, 27, 34).  Consequently, DCNR’s predecessor hired a contractor, Higgins, to install an underground facility which was configured to serve several buildings in the Park (DCNR M.B. at 1, 2; PECO R.B. at 3).  It is undisputed that the Complainant designed, built and paid for the underground electric facilities that serve the Park (DCNR M.B. at 1; PECO R.B. at 4).  Therefore, the Respondent contends that the Complainant owns the underground cable.  In addition, the Respondent’s witness testified that ownership has not been transferred to PECO since the 1972 installation (PECO R.B. at 4, 13). 



The parties also agree that the party who owns the facilities is responsible for maintenance and repair (DCNR M.B. at 5; PECO R.B. at 4).



It is undisputed that there are four separate customers who use the electric power delivered to Ridley Creek State Park via a 5,000 volt buried cable and that the four individually metered customers receive separate bills from the Respondent for service (PECO M.B. at 18).  Since the Respondent denies that it owns the cable, it refuses to maintain and repair this cable.  The Respondent does not deny that the underground cable was installed on or about 1972.  


In addition, both parties agree that a PECO crew came to investigate the power outage in the Park on the morning of August 3, 2007 (DCNR M.B. at 1; PECO M.B. at 8, 19).  The PECO crew determined that the power failure was the result of a broken cable.  The Respondent admitted that the PECO crew used a “thumper” to locate the break in the underground cable and that the PECO crew found more than one break in the cable.  The parties agree that the Respondent failed to repair the cable in August 2007.  Furthermore, the PECO crew and the PECO foreman insisted that the Respondent only owned the cable up to 18 inches inside the Park’s property line from Gradyville Road.  DCNR hired a contractor who replaced the cable (DCNR M.B. at 3, 4; PECO M.B. at 4, 10).  In fact, DCNR used the same contractor that installed the facilities in 1972.


The Complainant contended that the Respondent owns the facilities because it is a high voltage facility that serves mutiliple customers (DCNR M.B. at 4, 7, 8).  The Respondent provided evidence to show that some of its customers own high voltage facilities (PECO M.B. at 37; PECO Statement No. 1 at 24 – Neumann).  The Respondent explained that, in 1972, DCNR could have obtained aerial utility service to the edge of the individual property lines.  However, DCNR substituted its own construction plan (PECO M.B. at 37, 38).


The Complainant argued that although it never repaired the cable, PECO repaired the cable on Gradyville Road.  In addition, the Complainant stated that there was no customer controlled disconnects.  Consequently, the Complainant concluded that the Respondent must own the facilities (PECO M.B. at 38).  PECO rebutted the Complainant’s conclusions by showing that the cable on Gradyville Road is outside of the Park in the public right-of-way (PECO M.B. at 38).  Thus, the fact that PECO repaired that part of the cable does not indicate ownership of the cable inside the Park.  With respect to the disconnect switch, DCNR used the PECO disconnect procedure to install the cable in 1972 and to replace the cable after the August 2007 outage (PECO R.B. at 38, 39).  Therefore, the lack of a customer controlled disconnect switch does not mean that PECO owns the facilities.


In the testimony submitted by the Complainant, several witnesses stated that the Respondent did not request permission to enter the Park.  The Complainant contended that this is evidence that the Respondent owned the cable.  However, the Respondent entered the Park to respond to the Park ranger’s call regarding the outage.  In addition, PECO did not need permission to enter the Park and inspect the cable because PECO’s Tariff Rule 9.3 states the following:

9.3 COMPANY'S RIGHT TO INSPECT. 
The Company shall have the right, but shall not be obliged to inspect, any installation before it begins to deliver electricity or at any later time, and reserves the right to reject any wiring or appliances not in accordance with the Company's standard requirements; but such inspection, or failure to inspect, or to reject, shall not render the Company liable or responsible for any loss or damage, resulting from defects in the installation, wiring, or appliances, or from violation of Company rules, or from accidents which may occur upon the premises of the customer.

(PECO M.B. at 39, 40; PECO Statement No. 1 at 34 – Neumann; PECO Cross Ex. 4).


The Complainant stated that the cable was owned by PECO because of the easements.  PECO’s position is that the existence of the easements is irrelevant to this proceeding.  The easements were entered into in 1939 and 1940, three decades before this cable was installed.  There is no indication that PECO utilized this easement to build this facility.  In fact, it is clear from the record that DCNR constructed it (PECO R.B. at 41).  


To determine who has ownership and responsibility for repair of the cable, the Respondent relied on the Commission’s regulations, its tariff and its practices which are set forth in its Electric Service Requirements.  The Respondent’s position is that its ownership of the underground cable ends 18 inches over the Park’s property line.  



The Respondent’s witness explained that the Commission’s regulation, 52 Pa. Code § 57.1, states that a utility’s electric supply lines end 18 inches over the customer’s property line (PECO Statement No. 1 at 9 - Neumann).  In addition, the Respondent submitted that the Commission’s regulations define the term “customer’s installation” in a manner that contemplates the possibility of significant customer-owned facilities – including cables – that may be necessary to bring the customer’s installation into electrical contact with the utility’s service line.  The following definition is found in 52 Pa. Code § 57.1:  
Customer’s installation—Wiring and equipment on the premises of a customer, and poles, wires or cables and other facilities necessary to bring the terminus of the wiring of a customer to a location where it may be connected to the service line. 

(PECO M.B. at 31; PECO Statement No. 1 at 9, 10 - Neumann).  


Mr. Neumann testified that analysis of ownership of, and repair responsibility for, a facility located in PECO’s service territory should begin with PECO’s Tariff Section 6 (Private Property Construction), especially Rule 6.1 (Company’s Service Lines).  (PECO Statement No. 1 at 8 - Neumann).  PECO’s Electric Service Tariff Rule 6 states in relevant part that:

6.1 COMPANY’S SERVICE LINES.
Where the Company has distribution facilities of adequate capacity on the highway or in other trunk line location adjacent to the premises to be served, it will provide, own and maintain standard service-supply lines as follows: (a) UNDERGROUND.  Underground cable construction to a point approximately 18 inches inside the property line of the customer [with exceptions not relevant here] (b) AERIAL. A single span of aerial open wire or cable construction to the first suitable support of the customer, nominally 100 feet inside the property line of the customer.  

(PECO Statement No. 1 at 8 Neumann; PECO Cross Ex 2).


Furthermore, PECO’s tariff defines the point at which the supply line and the customer installation connect as being the “point of delivery”:  “The single point at which the service supply lines of the Company terminate and the customer’s facilities for receiving service begin.”  In this case, because the service is underground cable, that point is 18 inches across the Park’s property line (PECO Statement No. 1 – Neumann at 10).  



The Complainant’s expert, Mr. King, claimed that the point of delivery is at the meter, which is located in or near the Park buildings (DCNR Statement No. 12 at 3 - King; PECO Statement No. 1 at 10 – Neumann).  PECO noted that Mr. King did not quote any language from PECO’s Tariff to support his view that the meter is the point of delivery, where ownership changes (PECO Statement No. 1 at 10 – Neumann).  PECO’s expert, Mr. Neumann, explained that the term “point of delivery” is defined differently in different utility tariffs (PECO Statement No. 1 at 11 – Neumann; PECO Cross Ex. 3).  In the tariffs of the First Energy Companies, where Mr. King worked for 17 years, the “point of delivery” is defined as being at “the metering point (PECO Statement No. 1 at 11 – Neumann).  PECO’s tariff defines “service extension” as “the facilities extending from the customer’s service-receiving equipment to the Company’s service-supply lines.”  That means that facilities extending from the customer’s structure to a point 18 inches inside the property line can be part of the customer’s service extension (PECO M.B. at 32; PECO Statement No. 1 at 12, 13 – Neumann).  



It is undisputed that PECO owns the meters and transformers.  PECO’s Tariff Rule 6.4 states that: 

6.4 METERS AND TRANSFORMERS.  
The Company will provide, own and maintain any meter or meters, and also the transformer or transformers (both potential and current type of transformers) required in the supply of service of the current characteristics specified by the Base Rate or rider under which the service is provided.

(PECO Statement No. 1 at 20 – Neumann; PECO Cross Ex. 2).



In addition to reviewing the Commission’s regulations and PECO’s tariff, PECO examines its Electric Service Requirements which reflect the manner in which PECO implements its tariff (PECO Statement No. 1 at 13 – Neumann).  PECO’s Electric Service Requirements state that the point of delivery, which marks the beginning of customer-owned equipment, is 18 inches over the property line.

The point of delivery, that point where the service supply line of the Company terminates and the Customer’s facilities for receiving the service begins, is 18 inches inside the Customer’s property line at a location designated by the Company.  The dividing line between the Company’s and the Customer’s ownership of underground services is at the point of delivery.   

(PECO M.B. at 32, 33; PECO Statement No. 1 at 13 – Neumann; Tr. 187-189; DCNR Cross Exhibit No. 4).


PECO’s practices as implemented under its Electric Service Requirements have resulted in numerous situations in which customers own and maintain direct–buried cable that connects their structures to PECO’s facilities in the streets (PECO Statement No. 1 at 14 – Neumann).  At least four parks other than Ridley – Evansburg State Park, Marsh Creek State Park, Fort Washington State Park, and Tyler State Park – have customer-owned underground cables that connect customer structures to the PECO system in the streets (PECO Statement No. 1 at 14 – Neumann).


The Respondent explained that when a customer requests service to multiple separate customer accounts all located on a single property, PECO’s practice is to give the customer several options for receiving service, including:  (a) separate PECO services built to each facility; (b) a single PECO aerial facility that extends 100 feet over the property, after which a customer-owned private pole line carries service jointly to the various locations; or (c) a PECO-owned underground facility installed 18 inches over the property line, after which a customer-owned underground facility carries service jointly to the various locations (PECO M.B. at 33, 34; PECO Statement No. 1 at 14-16 – Neumann). 



In the Main Brief, the Complainant argued that the cable that runs under Gradyville Road cannot be a service line.  Therefore, the Complainant concluded that PECO’s ownership does not end at the point that the Company argues is the “point of delivery”.  The Complainant has failed to show why the regulations and tariff provisions cited by the Respondent are inapplicable.  Consequently, the Complainant’s conclusion is inaccurate.


The Complainant objected to Mr. Neumann’s interpretation of PECO’s Design Practices and Electrical Requirements (DCNR Ex. 10 and PECO Redirect Ex. 1).  Furthermore, the Complainant argued that Mr. Neumann’s tariff interpretations were erroneous.  


Mr. Neumann testified as an expert and an employee of the Respondent whose job duties include interpreting the Respondent’s tariff and policies.  Mr. King, the Complainant’s witness who addressed the tariff and the Commission’s regulations, was never an employee of the Respondent and testified that he did not interpret tariffs at his positions with First Energy.  The Respondent’s witness, Mr. Neumann, was authorized to testify regarding the Commission’s regulations, the tariff and the Respondent’s policies which include the Design Practices and Electrical Requirements (DCNR Ex. 10 and PECO Redirect Ex. 1; Tr. 132).  The Complainant’s witnesses did not present testimony to show that the Respondent ever stated that it owned the cable that was installed by the Complainant’s contractor.  Consequently, the Respondent’s actions have been consistent with its current position that it owns the facilities up to 18 inches over the Park’s property line.  The Complainant’s attempt to discredit Mr. Neumann’s testimony is without merit.



The Complainant objected to portions of Mr. Neumann’s testimony on the ground that it was hearsay.  The Complainant stated that courts have determined that hearsay admitted without objection cannot, without corroboration, be used by an administrative forum to support a necessary finding.  See Anderson v. Department of Public Welfare, 79 Pa. Cmwlth. 182, 468 A.2d 1167 (1983), cited in W.S. v. Department of Public Welfare, 882 A.2d 541 (Pa. Cmwlth. 2005).  The Complainant objected to Mr. Neumann’s hearsay statements, which purport to explain how the Company operated during the years before he worked there (DCNR M. B. at 22).


The Respondent notes that DCNR cites two cases – Anderson v. Department of Public Welfare, 468 A.2d 1167 (1983) and Burk v. Department of Public Welfare, 408 A. 2d 912 (1979) – to support the proposition that “An administrative forum cannot use hearsay evidence, even hearsay evidence admitted without an objection,
 to support a necessary finding, unless the hearsay has been corroborated.”  The Respondent argued that the cases do not help DCNR for several reasons.  First, Mr. Neumann testified as an expert – and under Pennsylvania Rule of Evidence 703, an expert may rely upon evidence that itself would not be admissible, “if of a type reasonably relied upon by experts in the particular field in forming opinions or inferences on the subject.”  Both Mr. Neumann (at various places in PECO Statement No. 1)  and Mr. King (on cross-examination, Tr. 39-40) confirmed that, in electric utility distribution engineering, it is common to form opinions or inferences, and to develop one’s expertise, based upon hearsay information provided by more senior engineers via on-the-job-training – and that is the testimony that DCNR challenges.  Second, in both Anderson and Burk, the challenged testimony was lay witness testimony, not expert testimony.  Third, in both Anderson and Burk the hearsay 
testimony in question was actually admitted – thus demonstrating that administrative agencies have a great deal of latitude to hear and evaluate hearsay testimony.  Thus, the Respondent’s position is that the Anderson and Burks cases provide no basis for exclusion of any of Mr. Neumann’s testimony (PECO R.B. at 16, 17).  


It is clear that Mr. Neumann and Mr. King both testified as experts.  Mr. Neumann’s testimony was in accordance with the Rules of Evidence.  Consequently, the challenges to Mr. Neumann’s expert testimony are overruled.


In its Reply Brief, PECO objected to DCNR’s attempt to litigate the reasonableness of PECO’s 1972 behavior (PECO’s R. B. at 12).  PECO noted that on page 1 of DCNR’s Main Brief, the Complainant indicated its intention to litigate whether PECO’s 1972 actions were reasonable.  DCNR argued that, in 1972, PECO should have taken responsibility to build and maintain an underground line in the Park.  The Complainant concludes that PECO in fact “did” own the cable because DCNR believes that PECO should have built the underground cable in 1972 (PECO’s R. B. at 12; Tr. 48).



PECO is correct that the Complainant cannot contest the Respondent’s 1972 actions in this proceeding.  The statue of limitations has expired. 



The Respondent argued that if PECO’s 1972 behavior is deemed to be reasonable, there is no issue as to who owned the facility at that time.  It was owned by DCNR, which designed, built, and paid for it.  The events that led to that conclusion can no longer be challenged.  If DCNR owned the facilities at one point in time, this case is resolved because DCNR has never demonstrated how it transferred ownership of the facilities from itself to PECO (PECO R.B. at 13).


In its Reply Brief, the Respondent noted that the DCNR cited the case of Hineline v. Metropolitan Edison Corp., 1990 Pa. PUC Lexis 156, for the proposition that the utility owns all equipment up to the point of delivery, and that the customer owns equipment beyond the point of delivery – a contention with which PECO agrees (DCNR M.B. at 13).  DCNR also appears to rely upon Hineline to support its contention that the point of delivery is at the meter.  As Mr. Neumann explained in his written testimony, that conclusion is a correct conclusion in the Metropolitan Edison service territory, but not in PECO’s service territory.  (PECO R.B. at 3; PECO Statement No. 1 at 26 – Neumann).  The Hineline case involved Metropolitan Edison’s service territory.  It does not contribute anything to the question of where the point of delivery is located in PECO’s service territory.  To answer that question, one must look to PECO’s Tariff and related materials.  As described in detail in PECO’s Main Brief, the point-of-delivery in PECO’s service territory is 18 inches over the property line for underground facilities.  



In its Main Brief, DCNR claims that it should have been allowed to limit cross-examination exhibits that it submitted for impeachment purposes only, citing Commonwealth v. Floyd, 508 Pa. 393,  498 A. 2d 816 (1985) (DCNR M.B. at 22).  The Respondent contends that even if Floyd were to allow DCNR to offer documents for that limited purpose, the documents in question were the subject of additional re-direct examination by PECO on the substance of the documents, and formed part of the record (PECO R.B. at 15).  They, therefore, needed to be admitted.  However, Floyd does not stand for the proposition that DCNR presents.  In Floyd, a detective testified after a witness to a murder recanted the lineup identification on the stand.  The detective was allowed to testify that the photographic lineup had occurred.  Mr. Floyd’s attorney requested an instruction to the jury that the evidence regarding the lineup was not for the purpose of proving that Mr. Floyd had been identified in the lineup, but rather only for the purpose of providing that the identifying witness was lying on the stand.  An appeals court agreed, stating that: “we hold that the evidence is admissible only for impeachment and not as substantive evidence.”  Floyd at 3.  The Respondent distinguished Floyd from the case at hand.  Floyd cannot be used to allow lawyers, in regulatory proceedings, to introduce documents for impeachment and then insist they be used for no other purpose.  Consequently, the ruling stands.


In the Statement of Questions the Complainant asked, among other things, the following:  Was PECO responsible for the cost of the 2007 installation up to the cost for an aerial line, with the additional cost for an underground installation to be bourne by DCNR?  Is PECO’s failure to pay for a new line in 2007, up to the cost of an aerial line, a failure to provide reasonable service (DCNR M.B. at iii)?  The issues were not in the complaint or in the testimony.  Since there is no record evidence, the Complainant cannot raise these issues for the first time in the Main Brief.  


In addition, the Respondent objected to the Complainant’s discussion of Tariff Rule 2.3 (DCNR M.B. at 14, 15).  The Respondent contends that this argument should be disregarded because the Complainant raised it for the first time in the Main Brief (PECO R.B. at 8).  The Respondent is correct and the argument will not be addressed.


The Complainant has failed to sustain its burden of proof.  The record evidence shows that the Complainant hired a contractor to install the underground cable in 1972.  Based on the Commission’s regulations, the Respondent’s tariff and its Design practices, the Complainant owns the facilities that are 18 inches over the Park’s property line.  The Respondent was not responsible for maintaining or repairing the facilities.  When the outage occurred, the Respondent sent a crew to restore the power.  The Complainant has failed to present evidence to show that the thumper used by the Respondent’s crew damaged the line.  Accordingly, the complaint is dismissed in its entirety.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
An approved tariff is binding on the public utility and its customers.  Kossman v. Pa Public Utility Commission, 694 A. 2d 1147 (Pa. Cmwlth. 1997), Brockway Glass Company v. Pa Public Utility Commission, 63 Pa. Cmwlth. 238, 437 A. 2d 1067 (1981). 


4.
The Commission’s regulation at 52 Pa. Code § 57.1 supports the position that ownership of the underground cable ends 18 inches over the customer’s property line.  
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by John Norbeck, Director Pennsylvania State Parks against PECO Energy Company at Docket Number C-2008-2051267 fillin "Docket No." \d ""is dismissed in its entirety. 



2.
That the record in this case is marked closed.

Date:
April 1, 2010



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

� The hearing scheduled for October 15, 2009, was cancelled. 


� There is no exhibit 8.


� PECO noted that Mr. King testified that he also formed his expertise and opinions based upon the same types of hearsay foundation to which DCNR objects.  PECO did not object to Mr. King’s evidence but, on its face, the Burks case holds that the objectionable evidence applies to “even hearsay evidence admitted without an objection.”  Thus, if Mr. Neumann’s testimony should be stricken on this basis, PECO recommends that Mr. King’s testimony be stricken.
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