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MOTION OF COMMISSIONER WAYNE E. GARDNER

	Before us for disposition is the Initial Decision of Administrative Law Judge (ALJ) Ky Van Nguyen sustaining the Complaint of Ace Check Cashing, Inc (Ace).  On July 24, 2008, Ace filed a Complaint against Philadelphia Gas Works (PGW) alleging that it unfairly held Ace responsible for the natural gas utility bills of its tenants.  Further, Ace asserted that the tenants, Eddie and Jennifer West, should be responsible for the arrearage on the bills because it had already reimbursed them $300 for the incident in question.

	Ace rented out the 2nd and 3rd floor apartments of its building to Eddie and Jennifer West.  The lease was entered into on January 15, 2008, and, among other things, required that the tenants pay for their utility bills.  In March 2008, while responding to a high bill complaint, PGW found that the tenants’ hot water heater was supplying hot water to Ace’s floor of the building.  Specifically, hot water was being supplied to one sink.  Finding foreign load, PGW informed Ace’s controller and transferred gas service and a balance of $1,116.46 to an account in Ace’s name.  On April 22, 2008, the foreign load was corrected, and the account was re-established in the tenants’ name.  However, the outstanding balance remained Ace’s responsibility.

	The Commission’s current policy in foreign load cases was set forth in Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered April 9, 2008) (Afshari). Consistent with this policy, the ALJ granted a petition to join the tenants as indispensible parties to the proceeding, and a hearing was set to determine the amount attributable to the foreign load.  On the day of the hearing, Eddie and Jennifer West failed to appear.  Subsequently, based on Ace’s testimony about the average use of the sink, the ALJ concluded that $300 was a reasonable amount to attribute to foreign load since hot water was only used by one sink from January 2008 to March 2008.  Further, the ALJ found that proper notice of the hearing was given to Eddie and Jennifer West, that they failed to appear, and that they were responsible for the remainder of the past due balance.

	The intricacies of this case bring to the forefront two problems with the Commission’s current foreign load policy:  the Commission’s lack of jurisdiction over private disputes between non-utility parties, and the lack of due process protection afforded to the tenants who are joined as indispensible parties in this proceeding.  

First, the Commission does not have subject matter jurisdiction over a financial dispute between two non-utility parties.  In Afshari, the Commission recognized that a dispute involving foreign load is not between the property owner and the utility, but is one between the tenant and the property owner.  Even so, the Commission still chose to exercise its jurisdiction over the dispute.  While the Commission has jurisdiction over the regulation of utility companies and utility service, the Commission does not have jurisdiction to adjudicate every dispute that involves a utility, e.g., personal injury case, discrimination case, etc., and does not have the authority to settle disputes on every contract to which a public utility is a party.  Accordingly, the Commission does not have subject matter jurisdiction over a dispute between a property owner and tenant, two non-utility parties.  While such a dispute arguably may involve utility rates, when the charges owed to the utility for past service are settled, the only issue to be decided is financial responsibility for the charges.  That matter can be handled by the courts.

Second, the procedure set forth in Afshari to gain personal jurisdiction over the tenant by joining the tenant as an indispensable party to the property owner’s complaint proceeding raises questions with regard to the tenant’s due process rights.  When a complaint is filed against a utility, the utility has an opportunity to challenge the complaint in its answer or in preliminary motions.  When a petition for joinder is served, the tenant is given a copy of the complaint against the utility and any applicable pleadings.  Nowhere in any of these documents is there a recitation of the allegations made against the tenants that would apprise them that a determination about their financial liability for utility charges would be rendered in this Commission proceeding.  After all, the complaint that was served on the tenants was filed against the utility and not against them.

Additionally, the tenant should also be given an opportunity to challenge the petition before the order granting joinder is issued.  In this case, no such opportunity was given.  On February 4, 2009, PGW filed a Motion to join the tenants, the Wests, as indispensible parties to the Complaint proceeding.  According to the Certificate of Service dated February 4, 2009, PGW served the tenants with a copy of the petition at their last known address, which was not their current address.  PGW Petition at 3.  The method of service was not disclosed.  Six days later on February 10, 2009, the ALJ issued the Order approving the joinder.  Section 5.103 of the Commission’s Rules of Practice and Procedure permits an answer to be submitted to this motion within 20 days from the date of service.  52 Pa. Code § 5.103.  If service of the Motion on the tenants was by hand-delivery, the answer period would have been 20 days and would have ended on February 24, 2009.  See 52 Pa. Code § 5.103 (c).  If service was by First Class mail, the time period would have been extended by three days.  See 52 Pa. Code § 1.56(b)(relating to date of service[mailbox rule]).  At any rate, the ALJ issued the Order approving the joinder of the tenants only six days after the Motion was filed without allowing the full answer period to run.

	It is my belief that the Commission’s current foreign load policy contradicts a plain reading of 66 Pa. C.S. § 1529.1 and is inconsistent with long-standing Commission precedent that holds the property owner financially responsible for a tenant’s entire account once foreign load is verified on the tenant’s service.  The ultimate dispute here is financial responsibility for an established amount of charges for past utility service between a landlord and a tenant.  The dispute does not concern the utility or the utility’s service and does not require the Commission’s regulatory expertise to resolve.

	Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, reads as follows:  

§ 1529.1.	Duty of owners of rental property.
[bookmark: IN;3][bookmark: SP;a83b000018c76](a) Notice to public utility.--It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b) History of account.--Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice.--Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

66 Pa. C.S. § 1529.1.  Subsection (a) above establishes an affirmative duty on the landlord of the property to notify the utility if a multi-unit rental premises is not individually metered.  Subsection (b) is contingent on the receipt of notice from the landlord.  If notice is received, Subsection (b) requires the utility to list the account in the landlord’s name and makes the landlord responsible for payment of the utility service.  Subsection (c) is a statutory remedy provided if the landlord does not provide notice to the utility as required and makes the landlord responsible for payment of utility service as if the required notice had been given.

	Prior to Afshari, the Commission’s foreign load policy was clear and consistent with a plain reading of the statute.  Upon the finding of foreign load, the utility would list the account, including any arrearages, in the name of the landlord.  The landlord had the responsibility to pay the utility bills until the foreign load was corrected.  Once corrected by the landlord and verified by the utility, the utility would place the account back in the name of the tenant and the arrearage, if any, would remain with the landlord.  There was no de minimus exception, and any dispute regarding the financial responsibilities of the parties was a matter to be resolved in the Court of Common Pleas and outside this Commission’s jurisdiction.  

	The key determination in Afshari is that, when foreign load is found and per operation of Subsection (c), the landlord shall be responsible only for the portion of the tenant’s arrearage that is related to foreign load; however, prior Commission precedent, such as Elizabeth Santos v. Met Ed, Docket No. C-00967757 (Order entered August 7, 1997), holds that Subsection (c) operates to place both current bills and all arrearages in the landlord’s name if the landlord failed to provide the notice required by Subsection (a).  In interpreting Subsection (c), the decision in Afshari sought to avoid an unreasonably harsh result for the landlord in that it does not require the owner to be responsible for the tenant’s potentially large arrearages, especially where the foreign load is de minimus.  However, this approach will lessen the incentive for the landlord to correct the wiring, plumbing or piping problem for which the landlord is responsible.  While the language in Subsection (c) can be viewed as ambiguous enough to allow some latitude for Commission interpretation, a determination that the landlord’s financial responsibility for arrearages is strictly limited to the foreign load portion of the arrearage is problematic.  This is because the statutory remedy for failure to provide notice provided in Subsection (c) refers back to Subsection (b) which clearly mandates that the landlord “shall thereafter be responsible for the payment for the utility services rendered [to the rental property].”

	Based on the foregoing, I conclude that the Initial Decision should be reversed, the complaint dismissed, and that the Commission’s foreign load policy going forward be amended consistent with this Motion.

THEREFORE, I MOVE THAT:  

1. The Initial Decision be reversed.

2. The Complaint filed by Ace Check Cashing, Inc. be dismissed.

3. The Commission’s foreign load policy going forward be amended consistent with this Motion.

4. The Office of Special Assistants prepare an Opinion and Order consistent with this Motion.
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