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OPINION AND ORDER
BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the Clean Treatment Sewage Company (CTSC, Company) and the Office of Consumer Advocate (OCA) to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur issued March 2, 2010.  Reply Exceptions were filed on March 23, 2010, by the Office of Trail Staff (OTS), CTSC and the OCA.    
I.
Introduction

A.
Background


CTSC is a jurisdictional Pennsylvania public utility incorporated under Pennsylvania law.  The Company provides regulated wastewater service to approximately 382 usage customers within the Marcel Lake Estates community located at Dingmans Ferry, Delaware Township, Pike County, Pennsylvania.  Two-thirds of CTSC’s usage customers reside at Marcel Lake Estates on a full-time year round basis.  R.D. at 5.  The Company also has 367 availability customers, who own lots in the development and require wastewater service in order to build on their property.  CTSC Exh. 1, Sch. G-3.  The last rate increase request filed by CTSC became effective in August, 2004.  R.D. at 3.  

Delaware Township stopped issuing building permits for the Marcel Lake Estates development in 1985.  After six years, the treatment plant was partially expanded to serve additional customers and the moratorium was lifted.  Pennsylvania Public Utility Commission v. Clean Treatment Sewage Co., 76 Pa. PUC 30, 35 (1992) TA \l "Pa. P.U.C. v. Clean Treatment Sewage Co., 76 PaPUC 30, 35 (1992)" \s "Pa. P.U.C. v. Clean Treatment Sewage Co., 76 PaPUC 30, 35 (1992)" \c 9 .   In 2005, Delaware Township issued another moratorium against new connection to the CTSC system, which is still in effect.


Fifty-six customers filed Formal Complaints against CTSC.  Stephen Sutter, et al. v. Clean Treatment Sewage Co., Docket No. C-20078197 (Order entered May 15, 2009) (Sutter).  During 2006, CTSC charged its usage customers a flat rate of $68 per month and its availability customers paid a fee of $35.43 per month.  Availability customers complained that CTSC was charging them an availability fee when service was not actually available due to the moratorium on sewer connections.  Sutter TA \s "Stephen Sutter et al. v. Clean Treatment Sewage Co., C-20078197, Order (May 15, 2009)"  at 10.  Usage customers complained, inter alia, that CTSC was not providing adequate service because of repeated sewage overflows at the treatment plant and at manholes in the collection system.  Sutter TA \s "Stephen Sutter et al. v. Clean Treatment Sewage Co., C-20078197, Order (May 15, 2009)"  at 10-11.  
In Sutter, the Commission related the history of CTSC’s most recent moratorium on planning and permitting approvals, which is still in effect:

By letter dated December 20, 1999, the Pennsylvania Department of Environmental Protection (DEP) advised CTSC that “before expanding beyond 378 connections, additional sewage planning and permitting approvals would be necessary.” DEP stated that in reviewing the facility’s Discharge Monitoring Reports “it appears that groundwater infiltration and stormwater inflow do continue to result in high flows at the treatment plant during wet-weather.”  DEP recommended that the Company “develop a sewer system monitoring and maintenance program aimed at controlling infiltration and inflow to manageable levels, before it leads to compliance problems.”  Luciano Exh. 2.  By letter dated September 24, 2001, DEP, inter alia, again indicated that the Company’s system is affected by excessive amounts of infiltration and inflow.  DEP stated that, unless these issues could be resolved, it was “unlikely” the Company would be allowed to exceed the 378 residential connections that were then permitted.  DEP recommended that the Company work directly with the Township on the necessary sewage plan revision.  Luciano Exh. 3.
On February 11, 2005, the Township’s solicitor wrote to CTSC advising it that no additional connection permits would be issued. I.D. at 17.  CTSC submitted an expansion plan to the Township in 2004, and submitted another planning module to the Township in 2006.  As of July 2007, the Township had not approved the planning module because of issues related to the content of the modules and because CTSC had not submitted the required application fees. I.D. at 17-18.  In February 2008, Regina Stoddard testified that she intends to build a home on her lot in Marcel Lake Estates but is unable to do so because of the moratorium against any new sewage hookups.  Id. at 16.

The Company has operated at a loss since 2001, and has a debt of $1.3 million that it has not paid down.  I.D. at 29.  

Sutter at 4-5.




On May 15, 2009, the Commission issued an Order sustaining the Complaints that CTSC failed to provide reasonably continuous and uninterrupted service to its availability customers.  Sutter at 16.  Likewise, the Commission sustained the Complaints that CTSC violated Section 1501 TA \s "66 Pa. C.S. § 1501"  of the Public Utility Code (Code), 66 Pa. C.S. § 1501, due to the overflows from both the manholes and the sludge tanks.  Sutter at 18-20.  As a result of its findings of inadequate service and, based on its review of the record in the Sutter TA \s "Stephen Sutter et al. v. Clean Treatment Sewage Co., C-20078197, Order (May 15, 2009)"  proceeding, the Commission had “serious concerns regarding whether CTSC has the financial, technical, and managerial ability to provide or make the improvements necessary to provide adequate, efficient, safe and reasonable service to its customers.” Sutter at 25.  Accordingly, an investigation was instituted pursuant to Section 529 TA \s "66 Pa. C.S. § 529"  of the Code, 66 Pa. C.S. § 529, to determine if a capable public utility should be ordered to acquire CTSC.  Sutter at 25, 29 TA \l "66 Pa. C.S. § 529(i)" \s "66 Pa. C.S. § 529(i)" \c 2 .  In addition, the Commission ordered CTSC to cease billing customers for availability service and required that the refund of availability fees be addressed in the Section 529 investigation.  Sutter at 17, 26.  This investigation is ongoing at Docket No. I-2009-2109324.

B.
History of the Proceeding

On June 29, 2009, CTSC filed Supplement No. 12 to its Tariff Wastewater-Pa. P.U.C. No. 2.
  Supplement No. 12, which proposed to increase CTSC’s annual wastewater revenue by $221,317 (72.7%), based on historic test year operations that ended on March 31, 2009.  Of this amount, $156,034, or 70.5%, represents the revenues CTSC is no longer permitted to recover from availability customers since the entry of the Commission’s Order in Sutter.  CTSC Exh. 1, Section A-5.


Twenty-one customers filed Formal Complaints opposing the Company’s proposed rate increase.
  On August 19, 2009, the OCA filed a Formal Complaint and Notice of Appearance in the proceeding at Docket No. C-2009-2125411.  On September 24, 2009, the Commission entered an Order suspending the filing by operation of law until May 1, 2010, and assigning the case to the Office of Administrative Law Judge (OALJ).  The case was further assigned to ALJ Ember S. Jandebeur.  On September 28, 2009, the Office of Trial Staff (OTS) filed a Notice of Appearance.  On October 1, 2009, CTSC filed Tariff Supplement No. 13 to formally suspend the effective date of Supplement No. 12 until May 1, 2010.  

The Prehearing Conference was held on October 15, 2009.  Afterwards, Mary and Richard Hanel; Stephen Sutter; William Brown; Francis Cappiello, Sr.; Mario and Elaine Sinatra; Stephen Calandrino; Eileen Marino; and Beverly Hill indicated they wished to proceed through the assistance of the OCA.  Those Complaints were then dismissed by the ALJ in her Scheduling and Briefing Order.  

Two public input hearings were held in Marcel Lake Estates, Dingmans Ferry, on November 9, 2009.  A transcript of the Prehearing Conference and the public input hearings was produced, comprising 319 pages.
After discovery and negotiation, the Parties reached a stipulation on the issue of cost of capital and agreed to use the one-eighth method for cash working capital. The Parties were unable to reach a settlement on the other issues presented by the rate increase request.  Three days of evidentiary hearings were held in Scranton on January 6, 7 and 8, 2010.  Prepared statements of direct, rebuttal and surrebuttal testimony were admitted into the record by CTSC, the OTS and the OCA.  In addition, Kate Crowley and Sandra Insalaco, both of the Pennsylvania Department of Environmental Protection (DEP), appeared and testified.  A Transcript of the three days of hearing was produced, comprising 541 pages.

The Parties filed Main Briefs on January 20, 2010.  The record closed with receipt of the Parties’ Reply Briefs on January 27, 2010.


ALJ Jandebeur’s Recommended Decision was issued on March 2, 2010.  In her Recommended Decision, the ALJ concluded that, as determined by the Commission in Sutter, the current moratorium preventing any new connections is evidence of inadequate service and a violation of Section 1501.  However, the ALJ found that the rejection of any rate increase would be imprudent.   The ALJ recommended that CTSC should be permitted to establish rates for wastewater service which will produce annual operating revenues of $478,725, an increase of $78,526 over present revenues.  



Exceptions to the Recommended Decision were filed by CTSC and the OCA on March 16, 2010.  Reply Exceptions were filed on March 23, 2010.  


C.
Public Input Hearings
Two public input hearings were held in Marcel Lake Estates, Dingmans Ferry, on November 9, 2009.  A transcript of the Prehearing Conference and the public input hearings was produced, comprising 319 pages.  R.D. at 3.  



Thirty-two customers testified at the two public input hearings.  Tr1.
 at 29-319.  They reported seeing several overflows from the collection system in 2008 and 2009, throughout the year and at multiple locations in the development.  Tr1. at 61-65 (Brown), 73-74 (Schankerelli) 175-176 (Hanel, M.), 203 (Hanel, R.), 254-257 (Finzi), 265 (Ur), 301-302 (Solesbee). 


Further, several customers also testified about odors throughout the development.  Tr1. at 83 (De Saro), 112 (Algozzini), 161-164 (Zyara), 186 (Hill), 255- 258 (Finzi), 287 (Sutter), 311 (Iudica, M.).   



In addition to sewage spills and odors, customers complained that they are penalized by a frozen rate base for utility bills, taxes, and property association dues.  Township Supervisor Bob Luciano testified that the moratorium is a problem:  
A.
Anything that deters development in the township, good healthy development, it’s a problem. And to go further, everybody who owns properties are being stopped from building, those who are looking to buy properties here, those are problems.

Q.
If there were an end to the moratorium would that allow the tax base to grow?

A.
Yes.

Tr1. at 228; see also Tr1. at 273 (Williams).  Further, many customers testified that the moratorium is a hardship because it prevents them, their family, and members of the community from building on their properties.  Tr1. at 41-43 (McAllister), 190 (Heady), 269 (Sauvie), 273 (Williams), 278-284 (Sutter).  

II.
Discussion


A.
Burden of Proof


The public utility alone carries the burden of proof to establish the justness and reasonableness of every element of its rate increase in all proceedings conducted under Section 1308(d) of the Code, 66 Pa. C.S. § 1308(d).  The standard of proof which a public utility must meet is set forth in Section 315(a) of the Code, 66 Pa. C.S. § 315(a), which reads as follows:

Reasonableness of rates.  In any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.



The relevant statutory provision of Section 315(a) of the Code clearly shows that the intent of the legislature was that the public utility must carry the burden of proving the justness and reasonableness of proposed and existing rates.  The Commonwealth Court, in reviewing Section 315(a), interpreted the utility's burden of proof in rate proceedings as follows:

Section 315(a) of the Public Utility Code, 66 Pa. C.S. §315(a), places the burden of proving the justness and reasonableness of a proposed rate hike squarely on the public utility.  It is well established that the evidence adduced by a utility to meet this burden must be substantial.

Lower Frederick Twp. v. Pennsylvania Public Utility Commission, 409 A.2d 505, 507 (Pa. Cmwlth. 1980).  See also, Brockway Glass v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmwlth. 1981).  In rate proceedings, well-established case law confirms that the burden of proof does not shift away from the public utility to the parties challenging a rate increase.  The utility’s burden to establish the justness and reasonableness of every component of its rate request remains an affirmative burden which adheres to the public utility throughout the rate proceeding.


The Commission has affirmed the burdens of proof of public utilities in base rate proceedings in numerous cases including Pennsylvania Public Utility Commission v. Equitable Gas Co., 57 Pa. P.U.C. 423, 471 (1983); Pennsylvania Public Utility Commission v. Breezewood Telephone Company, 74 Pa. P.U.C. 431 (1991); and Pennsylvania Public Utility Commission v. National Fuel Gas Distribution Corp., 1994 Pa. P.U.C. LEXIS 134 *5 (1994).  Accordingly, in the instant proceeding, we find that CTSC must affirmatively prove the reasonableness of every element of its claim.  


B.
Quality of Service - Compliance of CTSC with Section 1501 of the 


Code


1.
Positions of the Parties


In its testimony and briefs, the OCA opined that CTSC’s service is inadequate and that no revenue increase should be allowed in this case, pursuant to Section 526 of the Code. 66 Pa. C.S. § 526.  OCA St. 1 at 14-15; OCA M.B. at 9-17.   The OCA argued that ratepayers should not be required to provide funds to a utility so that the utility may, at some future time, provide adequate service.  The OCA contended that, under Section 1501, it is the utility that has the obligation to make all improvements which may be necessary to provide such service and that it is only after these improvements are providing service that ratepayers have an obligation to pay for those improvements.  OCA M.B. at 17.  


CTSC replied to the OCA’s position saying that it is not supported by the record.  CTSC maintained that all usage customers are having sewage removed from their homes and CTSC’s collection and treatment processes are not in violation of any DEP statute or regulation.  CTSC M.B. at 46.  CTSC asserts that issues concerning sewage facilities fall under the primary and exclusive jurisdiction of DEP, which has the authority to prevent nuisances and require remedial measures sufficient to protect public interest.  CTSC M.B. at 46.  The Company maintains that it has not experienced any recent sewage, manhole or sludge tank overflows.  CTSC M.B. at 49-51.


The OTS took no position on this issue.



2. 
ALJ’s Recommendation

The ALJ found that the current moratorium preventing any new connections, as determined in Sutter, is evidence of inadequate service and a violation of Section 1501.  R.D. at 15.  The ALJ appears to have felt compelled to give CTSC a modest rate increase.  In her Recommended Decision, she gives her rationale for this conclusion:

Based on CTSC’s history, (regardless of causation) the age of the collection system, and the customers’ desire to have the moratorium lifted, to reject any rate increase, even a cost of living type of increase (more accurately, a cost of doing business increase) would be imprudent.  The goal of ratemaking is neither to micromanage nor to hamstring a public utility.  To deny a modest rate increase would, I believe, hamstring CTSC.  Therefore, I do not recommend that the Commission follow OCA’s recommendations.

R.D. at 16.
3.
Exceptions and Replies


The OCA excepts to the ALJ’s failure to recommend that the Commission exercise its jurisdiction under Section 526 to deny CTSC’s proposed increase in its entirety because the Company continues to provide inadequate service.  OCA Exc. at 5-12.  The OCA asserts that this situation continues despite the Commission’s prior order in Sutter and the evidence in this case showing that the moratorium and sewage overflows in the collection system continue.  The OCA argues that the record in this proceeding discloses that the current quality of service being rendered by CTSC can be summarized as follows:
1. In May 2009, the Commission found that CTSC is providing inadequate service.  

2. The Company has made no capital improvements to the collection system.

3. Sewage overflows and the moratorium continue.  

4. The Company has no current plan before the Township or the DEP to lift the moratorium or make capital improvements to the collection system.
OCA Exc. at 8.  



In support of its position that CTSC should receive no rate increase because of a failure to provide adequate service, the OCA first relies on the Commission’s Order in Sutter, where, based on five days of hearings in February 2008, it was found that CTSC provided inadequate service to both usage and availability customers.  The OCA asserts that CTSC is unable to provide adequate service to the availability half of its customer base because of the moratorium on new connections but, despite this situation, the Company has made no capital improvements or changes to the pumping stations since the 2008 evidentiary hearings.  



  The OCA opines that the usage customers will not be well-served by the requested rate increase.  The OCA notes that the proposed increase would cause usage customers’ current rate of $68 per month to climb to $117 a month. The OCA contends that seventy percent of CTSC’s proposed revenue increase, as revised, of $216,947 represents the revenues that CTSC is prohibited from billing to availability customers for service it has not been able to provide since 2005.  OCA Exc. at 5-6.  See CTSC M.B. at 12-13.


The OCA asserts that there is legal authority supporting the denial of any rate increase to CTSC.  The OCA’s legal analysis discusses the Commission’s obligation to consider a utility’s service pursuant to Section 523 of the Code, 66 Pa. C.S. § 523, and the Commission’s discretionary authority to deny a rate increase in whole or part pursuant to Section 526.  The OCA refers to its discussion from its Main Brief of the statutory, appellate and Commission precedent for denying a rate increase where a utility fails to meet the regulatory bargain.  OCA Exc. 7-8; OCA M.B. at 9-11.  


The OCA asserts that CTSC should be held to the regulatory bargain that requires CTSC to provide reasonable service in return for the opportunity to earn a reasonable rate of return.  The OCA argues that this is the essence of the “regulatory bargain” and it is not, as the ALJ concluded, micromanaging or hamstringing CTSC. OCA Exc. at 9.  The OCA then discusses various cases where rate increases have been denied, including Pa. PUC v. Pennsylvania Gas & Water Co., 68 Pa. P.U.C. 91 (1988) (PGW 1988) and Pa. PUC v Pennsylvania-American Water Co., 71 Pa. P.U.C. 210, Docket No. R‑891208 (Order entered October 27, 1989) (PAWC).  1989 Pa. P.U.C. LEXIS 170 (PAWC).  


The OCA objects to the ALJ’s recommending a “cost of doing business increase” as unsupported by the evidence and legal precedent.  See R.D. at 16.  The OCA asserts that the condition of the collection system is a direct consequence of CTSC’s failure to make capital improvements and that the Company did not make capital improvements even when it was collecting availability fees.  The OCA contends that the $78,526 increase recommended by the ALJ would not address the age or condition of the collection system or help to lift the moratorium.  According to the OCA, the impact of the ALJ’s recommended increase on the usage customers would increase their rates from $68 to approximately $85 per month for sewage service that the Commission has determined to be inadequate.  OCA Exc. at 11.  


CTSC responds to the OCA’s Exceptions by stating that the service to existing customers is adequate and reasonable and in compliance with DEP and Commission standards.  CTSC asserts, that despite the evidence in the Sutter proceeding, the evidence in this proceeding is that sewage is being removed from the homes of usage customers and that the removal, collection and treatment of sewage is being done without violation of DEP statute or regulation.  CTSC R.Exc. at 3-4.  



In response to the OCA’s legal arguments, CTSC first asserts that issues concerning sewage facilities fall under the primary and exclusive jurisdiction of DEP, which has the authority to prevent nuisances and require remedial measures sufficient to protect public interests.  Toro Development Corp. v. Department of Environmental Resources, 425 A.2d 1163, 1168 (Pa. Cmwlth. 1981); Country Place Water Company, Inc. v. Pa. PUC 654 A.2d 72 (Pa. Cmwlth. 1995); Rovin v. Pa. PUC 502 A.2d 785 (Pa. Cmwlth. 1986).  CTSC R.Exc. at 5.  CTSC then goes on to describe the testimony of two DEP witnesses presented in this case by CTSC in order to establish that CTSC is not in violation of any DEP statute or regulation.  CTSC R.Exc. at 5-7.  


CTSC declares that the attempt to use the service connection moratorium as a basis to deny CTSC the actual recovery of its total revenue requirement serves only to highlight the obvious.  CTSC asserts that, if the facility is being used at full capacity such that no additional connections can be accommodated, then the usage customers presently using the facility at full capacity must pay the total cost of service.  CTSC. R.Exc. at 10.  


With regard to the OCA’s regulatory bargain arguments, CTSC repeats its argument asserting that it is providing adequate and reasonable service because: (1) the removal, collection and treatment of sewage is being done without violation of DEP statute or regulation; (2) CTSC has made repairs
 to the system in 2008-2010 and has plans for future repairs; (3) CTSC has had no manhole overflows since September 2007 and no sludge tank overflow since 2005; and (4) the Company has made a concerted effort to get the moratorium lifted, including its most recent July 2008 Planning Module. Submission to Delaware Township. 
  CTSC R.Exc. at 12.  


4.
Disposition



a.
Jurisdiction over Inadequate and Unreasonable Service 




and Facilities


We note that there are few regulations and case law that relate specifically to wastewater utilities.  Nevertheless, our review leads us to conclude that the issues relating to this wastewater company do fall under the Commission’s jurisdiction as well as the DEP’s jurisdiction.  
It is well settled that the Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. PUC, 157 Pa. Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 536 Pa. 633, 637 A.2d 293 (1993).  As a creature of legislation, the Commission possesses only the authority the state legislature has granted to it in the Code.  66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 477 Pa. 1, 383 A.2d 791 (1977).  


The Commission has general administrative power and authority to supervise and regulate all public utilities doing business in Pennsylvania pursuant to Section 501(b) of the Code, 66 Pa. C.S. § 501(b).  Additionally, Section 1501 of the Code requires that every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.  66 Pa. C.S. § 1501.  These provisions, when taken together, set forth the Commission’s unequivocal authority and duty to regulate public utilities and to adopt standards regarding a public utility’s facilities and services.  Clinical Trial Services v. Audubon Water Co., 2002 Pa. PUC LEXIS 48, Docket No. C-20016403 (February 5, 2003).  


CTSC cites a 1995 wastewater case, Country Place Waste Treatment Company v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995) (Country Place), for the proposition that the Commission does not regulate wastewater facilities.   The Court’s opinion in Country Place does not justify CTSC’s very general assertion.  In Country Place, the complainants raised issues concerning odor as air pollution (air quality).  The Court found that the odor issue in the case was health-related and, as such, clearly fell under the DEP’s exclusive authority under the Clean Air Act, 42 U.S.C. § 7401, et seq., and the Air Pollution Control Act, 35 P.S. §§ 4001-4015.  The Court in Country Place found that the complainants did not raise issues about the quality of the public utility’s service or the facilities as defined in Section 1501, which would have fallen under the Commission’s jurisdiction.  Country Place at 74-75.  


In the instant proceeding, there are issues concerning odor, runoffs and overflows.  To the extent these issues are health-related, they fall under the DEP’s jurisdiction.  However, the existence of odors, runoffs and overflows at CTSC, while insufficient to trigger a violation from DEP, are sufficient to trigger this Commission’s jurisdiction over the quality of CTSC’s service and its facilities.  A utility’s compliance with DEP’s requirements is a portion, albeit critical, of all the broad categories of service over which the Commission has jurisdiction.  The Commission’s broader legislative grant of authority is to ensure that all aspects of a utility’s service meet Section 1501, the enforcement of which is entrusted to only the Commission.  See e.g., Susan Pickford v. Pennsylvania-American Water Co., Docket No. C-20078028 (Order entered March 20, 2008) at 13-14.  


Odors, runoffs and overflows, coupled with the moratorium on new connections to CTSC’s system are not just DEP issues.  In addition to the aesthetic aspect of foul odors, runoffs and overflows, the very existence of this situation is evidence that CTSC has mismanaged its system.  The OCA witness Fought testified that he inspected CTSC’s system in January 2004, February 2008 and November 2009.  OCA St. No. 2 at 2.  Mr. Fought found that there is a significant amount of infiltration/inflow that enters the gravity portion of CTSC’s collection system that adversely affects the pumping stations and reduces wastewater treatment plant capacity.  OCA St. No. 2 at 3-4.  


CTSC had earlier warnings of infiltration and inflow problems.  In the Sutter case, it is noted that letters from DEP on December 20, 1999, and September 24, 2001 indicated concerns about excessive infiltration and inflow.  Despite the fact that DEP has not found CTSC’s system to be in violation of applicable environmental laws and regulations at the present time, there is evidence in this case that CTSC is not doing nearly as much as it should to correct current inadequate and unreasonable service and facilities and to avoid future problems, despite a number of warning signs.  These warning signs include the Commission’s finding in Sutter, the lack of meaningful improvements to rate base and the continuation of the moratorium.


The moratorium placed on new connections to CTSC’s system by Delaware Township is certainly a problem for CTSC’s availability customers, even though they have not paid availability charges since the entry of our Order in Sutter.  These customers have had their plans to build on their lots stymied by CTSC’s lack of planning.  Usage customers are also penalized because local taxes and property association dues cannot be spread over a larger base until after the moratorium is lifted and new building occurs.   


CTSC’s efforts to repair and upgrade its plant deserve scrutiny.  CTSC asserts that it has made repairs to its system in 2008-2010.  CTSC R.Exc. at 11; CTSC St. RF-1R at 5-6.  When we reviewed CTSC’s rate base claim in this proceeding, we found that CTSC has made no capitalized improvements to its plant in service since 2005.  CTSC Exh. 1, Sch. J.  Obviously, the repairs to the system that CTSC touts here are evidence that its efforts were so minor in scope that CTSC chose to expense the repairs rather than capitalize them.   Overall, we find that CTSC’s management appears to be unable or unwilling to act to the benefit of ratepayers.  Accordingly, we conclude that CTSC is providing unreasonable and inadequate service that is in violation of Section 1501, consistent with our earlier finding in Sutter.



b. 
Proposed Rates  


Section 523 of the Code, 66 Pa. C.S. § 523 TA \l "66 Pa. C.S. § 523" \s "66 Pa. C.S. § 523" \c 2 , requires the Commission to “consider ... the efficiency, effectiveness and adequacy of service of each utility when determining just and reasonable rates. . . .”  In exchange for customers paying rates for service, which include the cost of utility plant in service and a rate of return, a public utility is obligated to provide safe, adequate and reasonable service.  Pa.  PUC v. Pennsylvania Gas & Water Co., 61 Pa. P.U.C. 409, 415-16, 74 PUR4th 238 at 244-45 (1986) TA \l "Pa. P.U.C. v. Pennsylvania Gas & Water Co., 61 PaPUC 409, 415-16, 74 PUR4th 238 at 244-45 (PaPUC 1986)" \s "Pa. P.U.C. v. Pennsylvania Gas & Water Co., 61 PaPUC 409, 415-16, 74 PUR4th 238 at 244-45 (PaPUC 1986)" \c 9  (PG&W 1986); 66 Pa. C.S. § 1501 TA \s "66 Pa. C.S. § 1501" .  Accordingly, the General Assembly has given the Commission discretionary authority to deny a proposed rate increase, in whole or in part, if the Commission finds “that the service rendered by the public utility is inadequate.”  66 Pa. C.S. § 526(a) TA \l "66 Pa. C.S. § 526(a)" \s "66 Pa. C.S. § 526(a)" \c 2 .  Thus, for example, where quality of service is inadequate, rates of return may be set that might be below the rate indicated by the market.   OCA M.B. at 9.


The review of quality of service in a rate case and the discretion to deny a rate increase, in whole or in part, was exercised by the Commission both before and after the enactment of Sections 523 and 526 of the Code with regard to proposed rate increases filed by Pennsylvania Gas and Water Company in 1985 and 1987.  PG&W 1986; PG&W 1988.  In the latter case, the Commission cited to judicial precedent that “a utility is not guaranteed rate increases necessary for a return on its property; it is only entitled to rates sufficient to earn a fair return if it provides adequate service” and found that this regulatory bargain has been codified in Section 1501 of the  Code.  66 Pa. C.S. § 1501 TA \s "66 Pa. C.S. § 1501" .  That Section requires that:

. . . every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary and proper for the accommodation, convenience and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  

66 Pa. C.S. § 1501.



Moreover, a series of Pennsylvania cases have held that, until the quality of service improved, it would be permissible for the effective rates to provide a return that might be considered to be confiscatory:

The making of repairs and improvements to meet the duty to render reasonable and adequate service is not necessarily dependent on the profit which may reasonably be expected therefrom; in proper cases such repairs and improvements may be ordered though the immediate result thereof would be a financial loss to the utility.  See Sherman v. Public Service Commission, 90 Pa. Superior Ct. 523, 526; Ridley Township v. Pa. PUC, 172 Pa. Superior Ct. 472, 478, 479, 94 A.2d 168.
Colonial Products Co. v. Pa. PUC, 188 Pa. Super. 163, 172-73, 146 A.2d 657, 663 (1959) TA \l "Colonial Products Co. v. Pa. P.U.C., 188 Pa. Super. 163, 172-73; 146 A.2d 657, 663 (1959)" \s "Colonial Products Co. v. Pa. P.U.C., 188 Pa. Super. 163, 172-73; 146 A.2d 657, 663 (1959)" \c 1 ; see also National Utilities, Inc. v. Pa. PUC, 709 A.2d 972, 977-80​​ (Pa. Cmwlth. 1998) TA \l "National Util. Inc. v. Pa. P.U.C., 709 A. 2d 972, 977-80​​ (Pa. Commw. 1998)" \s "National Util. Inc. v. Pa. P.U.C., 709 A. 2d 972, 977-80 (Pa. Commw. 1998)" \c 1  (NUI 1998) (holding that the Fifth and Fourteenth Amendments to the U.S. Constitution are not violated when a public utility is denied an increase in rates when it fails to provide adequate service to the public, even if the result is a rate of return less than it would otherwise be entitled to receive).  


The ALJ stated that “[t]he goal of ratemaking is neither to micromanage nor to hamstring a public utility.  To deny a modest rate increase would . . . hamstring CTSC.”  R.D. at 16.  While the Commission should not micromanage or hamstring a utility in most instances, there are times when a utility’s mismanagement has reached the point where the denial of a rate increase in whole or part, pursuant to the provision of Section 526(a), is appropriate.  The Commonwealth Court said as much in NUI 1988:

While we recognize that to starve NUI of a rate increase may hinder its abilities to upgrade its system, we also recognize that a public utility is not entitled to a rate increase when its service is inadequate.  As the D.C. Court of Appeals observed, a utility’s fulfillment of its service commitment is a sine qua non to constitutional protection under confiscation principles.  To hold otherwise would mean that regardless of the level of service provided by a utility, or if a utility provided no service, the PUC would be required to give the utility a reasonable rate of return solely because it exists.  In this case, there was ample evidence of an inadequate level of service that did not justify any increase in rates. 
NUI 1998 at 979.  In this instance, we conclude that CTSC has so “hamstrung” itself with its ineffective management that no rate increase is justified.


In a 1989 Pennsylvania-American Water Company (PAWC) rate case, the ALJ recommended that the Commission deny a rate increase to PAWC’s Abington district because those customers were not receiving adequate service.   The Commission adopted the ALJ’s recommendation saying as follows:

The effect of the ALJ’s recommendation is that the Abington District customers not pay full price for inadequate service.  Regardless of the Company’s efforts, it has not fulfilled its statutory obligation to “furnish and maintain adequate, efficient, safe and reasonable service . . . .” (66 Pa. C.S. § 1501).  Having failed to provide such service, the Company is not entitled to receive full price for such inadequate service.  In our view, the risk of an inability to provide adequate service properly rests upon the Company and its stockholders, not upon the customers.  

The Company seems to view the ALJ’s recommendation as one constituting the imposition of a penalty.  This is not the case, in our view.  We view the ALJ’s recommendation as an acknowledgment that a lesser price is appropriate for a lesser and inadequate quality of service.
PAWC, 71 Pa. P.U.C. at 219.  It is our hope that CTSC will see our decision herein as a wake-up call and that they will work diligently to provide the type of service that its customers deserve.


We fully realize that improvements to the Company’s service and facilities will require a rate increase, but we have seen nothing in this filing that indicates that any improvements will be forthcoming.  While we have concluded that CTSC’s instant rate filing must be rejected in its entirety, this result is without prejudice to CTSC’s right to file for a rate increase that includes a plan (including milestones for permitting, constructing, and financing capital improvements) that would bring CTSC’s service and facilities into compliance with the Code.  We encourage CTSC to expeditiously devise a well thought-out plan for the Company’s near future that will address remedies for the inadequate service described herein.  The present situation does not benefit the Company, the customers or the Township.  Efforts to overcome this impasse must be made without further delay.

C.
Miscellaneous – Sinatra Refund


Mario Sinatra, a CTSC customer, requested a refund of monies paid to CTSC by his attorney in 2003.  The disputed payment was related to a debt owed to CTSC by a prior owner.  This issue was raised by the OCA on behalf of Mr. Sinatra.  The ALJ determined that neither a public input hearing nor a rate case is the appropriate time or manner at which to request CTSC to make a refund.  The ALJ also noted that the request was untimely.  R.D. at 15.  We agree with the ALJ that the issue is not properly raised in the context of the instant proceeding.  Therefore, we decline to consider the request for a refund.  However, the Sinatras may file an informal complaint with the Commission’s Bureau of Consumer Services or a formal complaint with the Commission using the form on the Commission’s web site.     
III.
Conclusion


Based on our review of the record in this proceeding, the Recommended Decision, the Exceptions, the Reply Exceptions and our decision in Sutter, we find that CTSC has provided service to its customers that is inadequate and unreasonable in that it fails to meet the quality and quantity of service that would justify a rate increase.  Accordingly, we shall exercise our authority pursuant to Section 526 to reject CTSC’s proposed rate request.  As a result, with the exception of the Sinatra refund issue described above, it will not be necessary for us to consider the remaining issues and Exceptions in this proceeding because they are now moot.


Despite our decision herein, we encourage CTSC to return to the Commission with another rate request that includes a well-reasoned plan for improving its system and lifting the moratorium on new connections to its system; THEREFORE,
IT IS ORDERED:



1.
That the Clean Treatment Sewer Company shall not place into effect the rates contained in its Tariff Wastewater-Pa. P.U.C. No. 2, Supplement No. 12, the same having been found to be unjust, unreasonable, and therefore unlawful.


2.
That the Recommended Decision of Administrative Law Judge Ember S. Jandebeur is modified, consistent with this Opinion and Order.



3.
That the Exceptions of the Office of Consumer Advocate regarding quality of service are granted and all other Exceptions of the Office of Consumer Advocate are rendered moot.


4.
That the Exceptions of the Clean Treatment Sewer Company are rendered moot.



5.
That the Complaint of David Roberts at Docket No. C‑2009‑2129279 is sustained, consistent with this Opinion and Order.


6.
That the Complaint of Edgardo Caraballo at Docket No. C‑2009‑2131987 is sustained, consistent with this Opinion and Order.



7.
That the Complaint of Peter Palmadessa at Docket No. C‑2009‑2132065 is sustained, consistent with this Opinion and Order.


8.
That this docket shall be marked closed.
[image: image1.emf]







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 22, 2010

ORDER ENTERED:  April 22, 2010
� 	Supplement No. 12 was erroneously filed as Supplement No. 5 to Tariff Wastewater-Pa. P.U.C. No. 2.  By correspondence dated August 21, 2009, CTSC filed a correctly-designated Supplement No. 12.


� 	Francis M. Cappiello, Sr., Docket No. C-2009-2125083; Kenneth and Catherine Green, Docket No. C-2009-2129247; David Roberts, Docket No. C�2009�2129279; William Brown, Docket No. C-2009-2130546; Salvatore and Sarah Didino, Docket No. C-2009-2130630; Richard and Mary Hanel, Docket No. C�2009�2130816; Mario and Elaine Sinatra, Docket No. C-2009-2130982; Edgardo Caraballo, Docket No. C-2009-2131987;  Peter Palmadessa, Docket No. C�2009�2132065; Frank and Carmela Gerage, Docket No. C-2009-2132086; Beverly A. Hill, Docket No. C�2009�2132087; Stephen Calandrino, Docket No. C-2009-2133491; Allen and Eileen Marino, Docket No. C-2009-2133528; Eric Martino, Docket No. C�2009�2135960; Dawn Schmidt, Docket No. C-2009-2137804; Stephen Sutter, Docket No. C-2009-2137811; Marie DeSaro, Docket No. C-2009-2137910; Philip J. Walsh, Docket No. C-2009-2138570; Laureen Gatto, Docket No. C-2009-2138496; Oliver Brig, Docket No. C-2009-2140684; and Jose G. Machiavello, Docket No. C-2009-2142624.  The Didinos subsequently withdrew their complaint.  


	�	Tr1. refers to the transcript from the hearing of February 6, 2008.  Tr2. refers to the hearings held on February 7, 19, 20 and 21, 2008.   


	�	See CTSC Exh. 1, Sch. J. 


	�	CTSC argues that it spent approximately $9,000 on important collection system repairs, including the replacement of 10 lineal feet of gravity sewer main line and the replacement of two wye connections in 2009.  CTSC has plans to use cameras and televising equipment to inspect additional gravity sewers to find additional inflow and infiltration sources.  In 2008 and 2009, CTSC repaired separate usage customer service laterals and inspected and repaired collection system manholes for inflow.  CTSC R.Exc. at 13; CTSC RF-1R at 5-6.


	�	The Planning Module presented Phase I of a four phase project.  No additional lots would be served under Phase I.  However, in Phase II, as flow reduction is demonstrated, CTSC would propose to add 30 additional homes, if approved by DEP and the Township.  The total cost of Phase I is $3,326,874 and individual homes would be responsible for the cost of individual grinder pumps.  The Township denied the Planning Module, apparently because of concerns with customers paying for grinder pumps.  CTSC Exc. at 8-9; CTSC Exh. SAM-1, SAM-3.   
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