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BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision of Special Agent (SA) David A. Alexander, issued on December 29, 2009.  The proceeding concerned a Formal Complaint filed by Linda Nugent (Complainant) with the Commission against PECO Energy Company (PECO or Respondent) which alleged an inability to pay electric and natural gas bill.  As relief, the Complainant requested a payment arrangement.

		In his Initial Decision, SA Alexander found that the provisions of Chapter14 apply since this Complaint is not an appeal of a prior Commission action, but a request for a new payment arrangement, and because the Complainant did not honor a past Commission issued payment arrangement.  SA Alexander found that the Complainant is not entitled to another payment arrangement but is expected to honor the last payment arrangement as determined in Bureau of Consumer Services (BCS) Case No. 2242082.  I.D. at 7.

No Exceptions were filed.  Nevertheless, we have exercised our right to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).  For the reasons set forth below, we shall modify the Initial Decision consistent with this Opinion and Order.


History of the Proceeding

On March 19, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO, in which she alleged an inability to pay her electric and natural gas utility bill.  As relief, she requested a payment arrangement.  On or about April 27, 2009, PECO filed an Answer which denied the material allegations of the Complaint.

The Complainant stated that her Complaint is an appeal of an informal decision issued on December 15, 2008, by the Commission’s Bureau of Consumer Service (BCS), BCS Case No. 2242082, which determined that Ms. Nugent must pay a special budget amount of $886.00 per month.  That amount includes the $429.00 regular budget payment plus $457.00 toward her arrearage.  Answer ¶4.  

A Prehearing Order was issued on May 27, 2009, which advised the parties of the date and time of the scheduled hearing, informed them of the procedures applicable to this proceeding and directed the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted.  

The Telephone Hearing convened as scheduled on July 29, 2009, at 10:00 a.m.  SA Alexander attempted to contact Ms. Nugent at the telephone number she listed on her Complaint.  No one answered the telephone and a message was left on the telephone answering machine/voice mail system advising the Complainant that this was the date and time of the scheduled telephonic hearing.  The hearing recessed for ten minutes before the Complainant was called again. Subsequently, a second attempt was made to call the Complainant at the listed number; and again, no one answered the telephone.  The Complainant failed to appear.  Tishekia Williams, Esq., represented the Respondent and moved for dismissal of the matter with prejudice for failure to prosecute.   I.D. at 2.

On or about July 30, 2009, Ms. Nugent left a message on the Office of Administrative Law Judge (OALJ) telephone system inquiring as to why she was not called on the scheduled hearing date.  It was then discovered that the Complainant wrote down an incorrect telephone number on the Complaint.  

Because Ms. Nugent contacted the PUC in a prompt fashion after she did not hear from the Commission, a new Telephone Hearing Notice, dated August 13, 2009, was issued.  The Notice advised the parties that a Telephonic Hearing in this matter would take place on Monday, October 26, 2009, at 10:00 a.m.

The Telephone Hearing convened as scheduled on October 26, 2009, at 10:00 a.m.[footnoteRef:1]  Ms. Nugent appeared pro se and testified on her own behalf.  Tishekia Williams, Esq., represented PECO which sponsored four exhibits and presented the testimony of one witness, Dana McCollum who works as a regulatory assessor for PECO.    [1: 		A tape recording of the hearing was made, no court reporter was present.] 


The record closed on October 26, 2009.  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403.  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or 


subsequent payment agreement with a customer. (emphasis added)

66 Pa. C.S. § 1405(d).  

Ms. Nugent has a very poor payment history with PECO.  From November 15, 2007, until December 18, 2008, when BCS Decision No. 2242082 was issued, Ms. Nugent did not make any payments in her account.  PECO Exhibit 1.  Beginning in January of 2009, Complainant attempted to “pay down” her bill, however, her payments could only be described as sporadic and consequently, she has not honored the BCS payment arrangement agreement.  For example, in March of 2009, Ms. Nugent made a payment of $655.00 only to have that amount returned to her for insufficient-funds in her account.  In June of 2009, Ms. Nugent made two payments, one in the amount of $276.09 and the other in the amount of $650.00.  In July of 2009, Complainant again made two payments one in the amount of $250.00 and another in the amount of $336.01.  She has not made any payments since July 2009.  As of the date of the hearing, the balance on her account was $11,375.73.  I.D. at 6.

As shown in the table below, the Complainant received five total payment arrangements over the past several years and has not honored any of them.

	Date
	Type of Agreement
	Balance
	Installment
	Status

	December 15, 2008
	BCS 2242098
	$10,954.73
	$457.00
	Not Kept

	September 16, 2006
	PAR (Level 2)
	$2,650.77
	$110.45
	Not Kept

	February 7, 2005
	PAR (Level 3)
	$783.60
	$100.00
	Not Kept

	March 25, 2003
	BCS 1328584
	$3,500.97
	$40.00
	Not Kept

	January 25, 2002
	BCS 1039497
	$2,585.96
	$15.00
	Not Kept



PECO Exhibit 2.

In his Initial Decision SA Alexander found that because this Complaint is not an appeal but a request for a new payment arrangement, and because the Complainant did not honor a past Commission issued payment arrangement, provisions of Chapter 14 apply to this Complaint.  Ms. Nugent testified that in 2008, she had a yearly gross household income of $80,000.  However, Ms. Nugent has not experienced any change of income which would allow for a new payment arrangement.  I.D. at 7.  66 Pa. C.S. § 1405(d).  SA Alexander also found that because there is no proof of a change in income, the Complainant is not entitled to another payment arrangement.  However, according to the SA the Complainant is required to pay the amount determined in BCS Case No. 2242082 which was established prior to the commencement of this proceeding.  I.D. at 7.  Accordingly, SA Alexander directed Ms. Nugent to pay the BCS-issued special budget amount of $886.00 per month which includes $429.00 regular budget plus $457.00 to pay toward her arrearage.  I.D. at 7.

While we agree with SA Alexander’s findings, we believe he erred in ordering Ms. Nugent to adhere to the BCS-issued payment arrangement at Case No. 2242082.  This Commission has held that a customer that timely appeals a BCS decision is to pay current, undisputed amounts during the time the formal complaint is pending review.  A customer cannot be deemed in default of a timely appealed payment arrangement directed by a BCS informal decision until the formal complaint on appeal is ultimately adjudicated and a final order is issued by the Commission.  Kalamets v. Columbia Gas of PA, Inc., Docket No. Z-01701441 (Order Entered October 14, 2005).  Here, Ms. Nugent’s Complaint is an untimely appeal of the BCS decision, and as such, the Complaint is not challenging the BCS decision but a request for a second, more favorable payment arrangement.

Since Ms. Nugent defaulted on the BCS-issued payment arrangement at Case No. 2242082 and there is no evidence that she experienced a change in income, the Commission is prohibited from issuing a subsequent payment arrangement.  66 Pa. C.S. § 1405(d).  Accordingly, the complaint should be dismissed and the full balance considered being due and payable.

Conclusion

Based upon our review of the record established in this proceeding and the statutory requirements of Chapter 14, we shall modify the Initial Decision of SA Alexander consistent with this Opinion and Order.  THEREFORE,

IT IS ORDERED: 

1.	That the Initial Decision of Special Agent David A. Alexander is modified consistent with this Opinion and Order.

2.	That the Formal Complaint of Linda Nugent against PECO Energy Company at Docket No. C-2009-2096243 is dismissed. 

3.	That PECO Energy Company is authorized to suspend or terminate the Complainant’s utility service in accordance with the Commission’s statute and regulations.



4.	That the record at Docket No. C-2009-2096243 is marked closed.

[image: ]
BY THE COMMISSION,


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: March 25, 2010

ORDER ENTERED:  April 26, 2010
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