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								:
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		:
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INITIAL DECISION

Before
Eranda Vero
Special Agent

HISTORY OF THE PROCEEDING


On April 10, 2009, Vance Van Patten (Mr. Van Patten or Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against The Peoples Natural Gas Company d/b/a Dominion Peoples (Dominion Peoples, the Company or Respondent) alleging his inability to pay his gas bills.  In particular, Complainant alleges that, following a gas leaking incident after Respondent installed new gas lines in the Saxonburg area, “there was a long period of time where bills were not received.”  Complaint 
¶ 4B.  In addition, Complainant alleges that “Dominion Peoples has willfully contributed to the delinquency of this account by allowing it to continue to accumulate charges prior to 03/22/04 until at least 03/28/06 without taking any action” in terms of late charges applied to or termination proceedings initiated on his gas account.  Id.  He also avers that he has entered into two payment agreements with the Company, and that both agreements were entered into “under duress in an attempt to maintain service.” Id.  As relief, Complainant requests a payment arrangement which would allow him to retire the balance accumulated in his account “over no less than 48 months—which is at least the amount of time that Dominion Peoples contributed to this situation by failing to take any action.”  Complaint ¶ 5.

This Complaint is an untimely appeal of the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) on March 13, 2009, at BCS Case No. 2496073.

On May 6, 2009, Respondent filed an Answer denying the material allegations of the Complaint.  By way of further explanation, Respondent averred that the gas leak incident referred to in Mr. Van Patten’s Complaint occurred in May of 2003, and would not have recorded as usage in Complainant’s gas meter because it was located prior to the meter. Answer ¶ 4(B)(1).  In addition, Respondent stated that Complainant chose to enroll in the eBill program on December 11, 2003, and would not have received paper bills in the mail until March 7, 2007, when he was taken off of eBill.  Answer ¶ 4(B)(2).  Dominion Peoples also averred that any attempts to discontinue service to Complainant have been blocked by Mr. Van Patten’s filing of four informal Complaints against Dominion Peoples with the Commission’s BCS since October of 2006. Answer ¶ 4(B)(3).  

An Initial Telephone Hearing Notice dated June 9, 2009, advised the parties that an initial telephonic hearing was scheduled for September 10, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code 
§ 56.174.

A Prehearing Order was issued on August 11, 2009, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted.  

In accordance with the provisions of the Prehearing Order, Respondent submitted three copies of four (4) proposed exhibits for possible use at the hearing. 

The telephone hearing convened as scheduled on Thursday, September 10, 2009, at 2:00 p.m.[footnoteRef:1]   Mr. Van Patten appeared pro se and testified on behalf of the Complaint.  William Roberts, Esq., represented the Respondent which sponsored four (4) exhibits and presented the testimony of Terry Richey, who is a customer relations representative for Respondent assigned to review customer complaints.  During the hearing, I asked Respondent to submit, as late-filed exhibits, information regarding Complainant’s prior payment arrangement issued by the Commission’s BCS at BCS Case No. 1285192.   Complainant was given 20 days, to review the Respondent’s late-filed exhibits and submit any objections in writing.   [1:  The hearing was recorded on tape, no court reporter being present.
] 


Respondent filed Dominion Peoples Late-Filed Exhibits E and F on September 14, 2009.[footnoteRef:2]  In the cover letter attached to the Late-Filed Exhibits, counsel for Respondent, Mr. Roberts, reiterated Company’s position that its alleged failure to timely pursue termination and/or collection should not bar such collection, citing Yesteryear Corporation dba Angelo’s Restaurant v. Philadelphia Electric Company, 77 Pa. P.U.C. 139, 142 (Docket No. F-9245681, Order issued August 26, 1992, adopting ALJ Schnierle’s June 26, 1992 Initial Decision).  On October 6, 2009, Complainant filed written objections to Dominion Peoples Late-Filed Exhibits E and F.  Mr. Van Patten’s objections did not concern the information included in Dominion Peoples Late-Filed Exhibits E and F, but focused solely on the Company’s arguments regarding untimely collection of arrearages.  Complainant reiterated his argument that Dominion Peoples “contributed to my account balance getting so out of control” through its failure “to follow its own standard operation procedures regarding delinquent accounts.”  As it was unclear whether or not the Complainant had served his written objections upon the Respondent, I mailed a copy of the document to Dominion Peoples and informed its counsel that Respondent had until October 28, 2009 to respond to Mr. Van Patten’s objections.  Dominion Peoples did not file a response to Mr. Van Patten’s objections.  Because Complainant’s objections did not relate to the information included in Dominion Peoples Late-Filed Exhibits E and F, the objections are overruled, and Dominion Peoples Late-Filed Exhibits E and F are admitted into the record of this case, along with Dominion Peoples Exhibits A-D.  The record closed on November 2, 2009. [2:  In the cover letter accompanying Dominion Peoples Late-Filed Exhibits E and F, counsel for Respondent states that Exhibit E contains information regarding the BCS informal decision at BCS Case No. 1285192 issued on December 5, 2002, and that Exhibit F contains information about a second BCS decision issued on February 12, 2003, under the same BCS Case No. 1285192.  Upon close review, I find Respondent’s counsel’s statement to be incorrect. Both Exhibits E and F contain different pieces of information regarding the same BCS informal decision issued on February 12, 2003, at BCS Case No. 1285192.  The date December 5, 2002, which appears on page 2 of Exhibit E, is a termination date, not the date when BCS issued its informal decision. 
] 


FINDINGS OF FACT

1.	The Complainant is Vance Van Patten, who resides at 162 Knoch Road, Saxonburg, PA 16056 (Service Address).

2.	Respondent is The Peoples Natural Gas Company d/b/a Dominion Peoples.

3.	 On November 26, 2002, Mr. Van Patten filed an informal Complaint with the Commission’s BCS, BCS Case No. 1285192, alleging his inability to pay his gas bills and requesting a payment arrangement.  Complainant reported to BCS that his household consisted of two adults and one 14-year old child and that his gross household income was $2,615 per month.  Dominion Peoples Late-Filed Exhibit E.

4.	On February 12, 2003, BCS issued its informal decision at BCS Case No. 1285192 establishing a payment arrangement for Mr. Van Patten, beginning with the March 2003 due date.  Dominion Peoples Late-Filed Exhibit F.

5.	At the time BCS closed BCS Case No. 1285192 and issued its informal decision, the accumulated balance in Mr. Van Patten’s account with Dominion Peoples was $1,823.45.  Id. 

6.	On September 18, 2003, Complainant had a balance of $1,928 in his account with Respondent. Van Patten Testimony.

7.	Complainant made “sporadic payments” on his gas account up to and around February 23, 2004, which brought the balance down to $925.44.  Van Patten Testimony.

8.	From February 23, 2004 to April 21, 2006, or in approximately 26 months, Complainant made no payments to his account with Dominion Peoples.  Van Patten Testimony and Dominion Peoples Exhibit A.

9.	Complainant defaulted on the payment arrangement issued by BCS in BCS Case No. 1285192.  Richey Testimony.

10.	On December 11, 2003, Complainant enrolled in the eBill program.  Immediately after the enrollment, he would have received one paper bill in the mail, but all of the following bills would have been delivered to him electronically.  Dominion Peoples Exhibit B and Richey Testimony.

11.	By letter dated March 7, 2007, Respondent informed Mr. Van Patten that, due to the sale of Dominion Peoples to Equitable Resources, the eBill program was being terminated, that it would resume sending Mr. Van Patten a paper bill by U.S. mail and would no longer send him a monthly e-mail notification. Dominion Peoples Exhibit B.

12.	From April 21, 2006 to September 4, 2009, or in approximately 41 months Complainant has made only 23 payments towards his gas account with Dominion Peoples. Dominion Peoples Exhibit A.

13.	From 2006 to 2009, Complainant has entered into and defaulted on three Company-issued payment arrangements:
	Date
	Terms of Payment Arrangement
	Starting Date

	04/24/06
	Budget Billing amount of $131 + $169.66/month toward the arrearage
	04/19/06

	11/26/07
	Budget Billing amount of $105 + $140/month toward the arrearage
	12/20/07

	07/28/08
	Budget Billing amount of $121 + $394.44/month toward the arrearage
	07/22/08




14.	From 2006 to 2009, Complainant filed four (4) informal complaints with BCS:
	2006
	BCS Case No. 2151932

	2007
	BCS Case No. 2208799

	2008
	BCS Case No. 2481101

	2009
	BCS Case No. 2496073



All these informal complaints were dismissed by BCS for various reasons.  Richey Testimony.

15.	 On March 11, 2009, BCS issued its informal decision in BCS Case No. 2496073 dismissing Mr. Van Patten’s informal complaint because he had defaulted on the prior Commission-issued payment arrangement at BCS Case No. 1285192, and his household income had increased since that payment arrangement.  Dominion Peoples Exhibit D.

16.	On April 10, 2009, Mr. Van Patten filed the present Formal Complaint alleging that he was unable to pay his gas bills; that “there was a long period of time where bills were not received” following a gas leaking incident after Respondent installed new gas lines in the Saxonburg area; that Dominion Peoples willfully contributed to the delinquency of his gas account by not taking any action to terminate his service; and, finally, that he has entered into two payment agreements with the Company “under duress in an attempt to maintain service.” Complaint ¶ 4B.  

17.	As relief, Complainant requests a payment arrangement which would allow him to retire the balance accumulated in his account “over no less than 48 months—which is at least the amount of time that Dominion Peoples contributed to this situation by failing to take any action.”  Complaint ¶ 5.

18.	Complainant receives $2,900.00 a month in disability benefits.  Van Patten Testimony.

19.	The week of the hearing, Complainant obtained additional employment as a part-time writer.  He expects to receive between $150.00 to $200.00 a month from that employment.  Id.

20.	Complainant’s wife works part-time.  She works approximately 20 hours a week as a homecare aid, and receives $8.00 or $9.00 per hour from her employment. Id.

21.	Complainant’s wife suffers from severe arthritis and fibromyalgia.  Id.

22.	Approximately two years ago, Complainant had a brain tumor removed which caused him some memory problems.  Id.

23.	Complainant has a 21 year old daughter who is a college student.  Id.

24.	 Complainant’s adult daughter is not employed and lives at the Service Address when she is not in college.  Id.

25.	As of the day of the hearing, Mr. Van Patten had a $3,217.52 balance in his account with Respondent.  Id.

26.	Dominion Peoples Exhibit A is a Statement of Account for Vance Van Patten, covering the period from April 21, 2005 to August 28, 2009. 

27.	Dominion Peoples Exhibit B is a letter regarding eBill dated March 7, 2007.

28.	Dominion Peoples Exhibit C is a Letter of Satisfaction filed at Docket No. C-20078169 dated December 10, 2007.

29.	Dominion Peoples Exhibit D is Respondent’s summary of BCS informal decision in BCS Case No. 2496073 issued on March 11, 2009.

30.	Dominion Peoples Late-Filed Exhibits E and F are Respondent’s summary of BCS informal decision in BCS Case No. 1285192 issued on February 14, 2003.

DISCUSSION

In his Formal Complaint, Mr. Van Patten alleges that he is unable to pay his gas bills; that “there was a long period of time where bills were not received” following a gas leaking incident after Respondent installed new gas lines in the Saxonburg area; that Dominion Peoples willfully contributed to the delinquency of his gas account by not taking any action to terminate his service; and, finally, that he has entered into two payment agreements with the Company “under duress in an attempt to maintain service.” Complaint ¶ 4B.  As relief, Complainant requests a payment arrangement which would allow him to retire the balance accumulated in his account “over no less than 48 months—which is at least the amount of time that Dominion Peoples contributed to this situation by failing to take any action.”  Complaint ¶ 5.

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  Section 1405 of the Public Utility Code regarding payment arrangement reads in pertinent part:

 
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 		*	*	*

(d) NUMBER OF PAYMENT ARRANGEMENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa. C.S. § 1405(b) and (d).  

As stated above, while the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code, it lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income.  A “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”) (Emphasis Added).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 66 Pa. C.S. § 1403 (Definition of “Household Income”).

During the initial telephone hearing on September 1, 2009, Complainant testified that he receives $2,900.00 per month in disability benefits.  Mr. Van Patten also testified that he had just obtained additional employment as a part-time writer.  He expects to receive between $150.00 and $200.00 a month from that employment.  Complainant’s wife is employed part-time as a homecare aid.  She works approximately 20 hours per week and receives $8.00 or $9.00 per hour from her employment.  Complainant has a 21 year old daughter who is attending college.

Respondent’s witness, Terry Richey, testified that Mr. Van Patten has already received one Commission-issued payment arrangement.  On November 26, 2002, Mr. Van Patten filed an informal Complaint with the Commission’s BCS, BCS Case No. 1285192, alleging his inability to pay his gas bills and requesting a payment arrangement.  Complainant reported to BCS that his household consisted of two adults and one 14-year old child and that his gross household income was $2,615.00.  Dominion Peoples Late-Filed Exhibit E.  On February 12, 2003, the Commission’s BCS issued its informal decision in BCS Case No. 1285192, establishing a payment agreement for Complainant, beginning with the March 2003 due date.  Dominion Peoples Late-Filed Exhibits E and F.  At the time BCS closed BCS Case No. 1285192 and issued its informal decision, the accumulated balance in Mr. Van Patten’s account with Dominion Peoples was $1,823.45.  Id. 

Ms. Richey testified that Complainant defaulted on the payment arrangement issued by BCS.  Richey Testimony.  Complainant did not object to or challenge this information during his cross-examination of the Respondent’s witness.  On the contrary, Mr. Van Patten’s own statements appear to corroborate the information provided by Ms. Richey:

Well then, in the information that I have, there was a balance…and I can only go back as far as 2003, but there was a balance due of $1,928, and based on the records that I have here, there were sporadic payments made from roughly August 2003 until …well the last payment showing was …sorry, what’s the date on this?...I’m going to say it’s … the way I interpret this record is 2/23/04.  From that point until 4/24/2006, no payments were made the balance continued to accumulate…. Well, let me back up.  From August, I am sorry September 18th there was a balance of $1,928.  Payments were made up to and around 02/23/2004 that brought the balance down to $925.44.  From that point, until roughly March 2006 there were no payments made.
  
Van Patten Cross-examination.  If in February of 2003, Complainant had a balance of $1,823.45 in his account with Respondent, and in September of 2003, by his own admission he still had a balance of $1,928, it is reasonable to conclude that Complainant did not pay off the original balance of $1,823.45 during the period February-September 2003.  Furthermore, Complainant admitted defaulting on the BCS payment arrangement when he explained that “there were sporadic payments made from roughly August 2003 until … 2/23/2004 that brought the balance down to $925.44,” and that “[f]rom that point, until roughly March 2006 there were no payments made.”  (Emphasis Added), see also Dominion Peoples Exhibit D.  In view of the above, I conclude that Complainant defaulted on the payment arrangement issued by BCS on February 13, 2003, at BCS Case No. 1285192.

Based on Mr. Van Patten’s testimony, his is a three-member household with an annual gross income of $43,640.00, or $3,636.00[footnoteRef:3] per month.[footnoteRef:4]  These figures show that Mr. Van Patten’s household income has increased from $2,615.00 per month, reported in November of 2002, to $3,636.00 per month, reported at the hearing.  Van Patten Testimony.  Because Complainant’s income has increased, instead of decreased, since the Commission-issued payment arrangement of February 2003, I conclude that Mr. Van Patten has not experienced a “change in income” as that termed is defined in Section 1403 of Chapter 14.  The Commission lacks the authority to issue a second or subsequent payment arrangement for Complainant, and Mr. Van Patten failed to carry his burden of proving that he is entitled to a new Commission-issued payment arrangement. [3:  Complainant testified that he receives $34,800.00 a year in disability benefits ($2,900.00 a month x 12 months/year = $34,800.00/year).  He also testified that his wife receives approximately $8,840.00 a year from her part-time employment as a homecare aid (($9.00 + $8.00) ÷ 2 = $8.50 average hourly rate; $8.50/hour  x 20 hours/week = $170.00 /week; $170.00/week x 52 weeks/ year = $8,840.00/ year).  Their total gross annual income is $43,640.00 ($34,800.00 + $8,840.00 = $43,640.00), and their gross monthly income is $3,636.00 ($43,640.00/year ÷ 12 months/year = $3,636.00/month).  Van Patten Testimony.
]  [4:  I note that these calculations do not include the Complainant’s $150.00 to $200.00 a month expected income from his additional employment as a writer, and include Complainant’s adult daughter as a member of his household although she lives at the Service Address for only part of the year, when she is not in college.
] 


In addition to his inability to pay claim, Mr. Van Patten requests a payment arrangement allowing him to retire the balance accumulated in his account “over no less than 48 months” because that is the amount of time that Dominion Peoples allegedly contributed to the accrual of a $3,217.52 balance in Mr. Van Patten’s account by failing to take any action to terminate his account.  Complaint ¶ 5 and Van Patten Testimony.  During his cross-examination, Complainant pointed out a specific time frame from February 2004 to March 2006 when he made no payments to his gas account with Respondent.[footnoteRef:5]  In response to Complainant’s question as to why the Company had failed to initiate termination proceedings against his account, Ms. Richey listed the various reasons why Dominion Peoples would usually hold off the termination proceedings (balance amount, winter moratorium, customer’s promises to pay, etc.).  However, she was unable to explain the specific reason(s) why the Respondent had not attempted to terminate Complainant’s service during that time.    [5:  “Payments were made up to and around 02/23/2004 that brought the balance down to $925.44.  From that point, until roughly March 2006 there were no payments made.  Why was it that during that time period there was no termination action taken?”  Van Patten Cross-examination.  I note that payments were resumed in April instead March of 2006.  Dominion Peoples Exhibit A.
] 


While Respondent witness was unable to explain why Dominion Peoples had not terminated Complainant’s service during the period February 2004 to March 2006, Complainant’s account history from 2006 to 2009 contains several instances when the Company pursued termination proceedings against Complainant.  Dominion Peoples resumed termination proceedings in 2006.  On October 2006, Complainant filed an informal complaint with BCS, BCS Case No. 2151932, which stayed termination proceedings.  BCS closed Case No. 2151932 because Complainant failed to respond to its “10-Day Contact Letter.”  From October 2006 to September of 2009, Complainant filed three other informal complaints with the BCS: BCS Case No. 2208799 in 2007; BCS Case No. 2481101 in 2008; and finally BCS Case No. 2496073 in 2009, which decision he is appealing in the present Formal Complaint.  In addition, Complainant filed a formal complaint with the Commission on or about August 22, 2007, at Docket No. C‑20078169.  The parties were able to resolve this complaint, and a “Letter of Satisfaction” was filed by the Company on December 10, 2007, indicating that “Complainant has acknowledged satisfaction to Dominion Peoples, and that the Complainant no longer wishes to pursue the complaint.”  Dominion Peoples Exhibit C.

Dominion Peoples terminated Complainant’s service on June 17, 2008, for non-payment.   Mr. Van Patten’s service was reconnected on June 18, 2008, and he entered a payment arrangement with the Company starting with the July 22, 2008 bill.  Dominion Peoples Exhibit A.  Prior to June of 2008, Mr. Van Patten had already entered into two other payment arrangements with Dominion Peoples: one in April of 2006, and another in December of 2007 as part of the resolution of Mr. Van Patten’s Complaint at Docket No. C-20078169.  

The Commission has considered claims similar to Complaint’s in Yesteryear Corporation dba Angelo’s Restaurant v. Philadelphia Electric Company, 77 Pa. PUC 139.  In Yesteryear, complainant argued that PECO should be barred from attempting to collect immediately the past due monies owed to it by Yesteryear because, according to Yesteryear, PECO "through its own neglect" allowed Yesteryear's account to become more than six months delinquent.   The Commission held that:

This argument is not only not meritorious it is plainly ridiculous. Yesteryear's argument implies that a utility such as PECO, to establish its right to timely collect the monies owed to it for service, must not only present the customer with an accurate bill, but also must pursue the customer with persistent collection efforts.  There is no support either in the Public Utility Code or in the Commission's regulations for such a proposition, and Yesteryear cites none.

Yesteryear, 77 Pa. PUC 139, 142 (Docket No. F-9245681, Order issued August 26, 1992, adopting ALJ Schnierle’s June 26, 1992 Initial Decision).  In the present Complaint, Mr. Van Patten maintains that Respondent is responsible, at least in part, for the balance accumulated in Complainant’s account.   However, the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 101 et seq., and the Commission’s regulations, 52 Pa. Code §§ 1.1 et seq., do not include specific and/or mandatory provisions regulating a utility company’s termination of service proceedings due to customer non-payment.  

Unlike Yesteryear, the Complainant in the present case does not request that the Company charge off the balance accumulated during the period when the Company pursued no collection and/or termination proceedings.  Instead, he requests that he be allowed to retire the balance in a period of time of a similar length as the one in which the balance accrued.  There is no support in the Public Utility Code or in the Commission's regulations for such a proposition, either.[footnoteRef:6]  However he manages his household budget, Complainant will have to pay the Respondent for the gas he consumes.  By law a public utility is entitled to receive payment for the service it provides.  Scaccia  v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988); Thomas P. O’Toole v. The Bell Telephone Co. of Pennsylvania, Docket Number C-923964, Final Order entered August 20, 1992.  It must be remembered that many of the paying customers are struggling themselves to pay their families living expenses, including public utility bills.  All customers, regardless of financial means, have an obligation to pay for utility service in a timely fashion.   [6:  Note that Commission regulations require a utility to make a reasonable attempt to enter into a payment agreement, the period of which may, at the option of the ratepayer, extend at least as long as the period during which the excess amount accrued, but only in cases relating to previously unbilled utility service. 52 Pa. Code § 56.14.  
] 


With regard to Mr. Van Patten’s claim that he entered into payment agreements with the Company “under duress in order to maintain service,” Complainant testified that at the time he had explained to the Company representatives that he could not afford to make the payments requested by the payment arrangements.  Complainant testified that he entered the payment agreements in order to maintain service.  He did not testify that he had rejected the payment arrangement terms offered by the Company.  This Commission has dealt with a similar claim of “duress” in Desire Nicole McCombs v. Duquesne Light Company, Columbia Gas of Pennsylvania, Inc., Docket Nos. Z-00979407, C-20027663, (McCombs) (Final Order entered February 27, 2003, adopting ALJ Corbett’s Initial Decision dated December 17, 2002).  In McCombs, the Commission held that:

Under the law, “duress” is that degree of restraint or danger either actually inflicted or threatened and impending, which is sufficient in severity or apprehension to overcome the mind of a person of ordinary firmness.  In the absence of threats of actual bodily harm, no duress can be found where the contracting party is free to consult with an attorney.[footnoteRef:7]  A party, having a reasonable opportunity to obtain legal advice before entering into a contract, cannot later invalidate the contract by claiming economic duress.[footnoteRef:8]  The Complainant offers no evidence of physical harm or intimidation to substantiate her claim of duress.  Therefore, this claim is meritless. [7:  Carrier v. William Penn Broadcasting Co., 426 Pa. 427, 233 A.2d 519 (1967).
]  [8:  Degenhardt v. Dillon Co., 543 Pa. 146, 669 A.2d 946 (1996).] 

	
Similar to the complainant in McCombs, Mr. Van Patten had a reasonable opportunity to obtain legal advice before entering into any of the payment arrangements with the Company.  In fact, one of the payment arrangements was the result of a settlement reached between the Complainant and the Company resolving Mr. Van Patten’s formal complaint filed at Docket No. at Docket No. C-20078169.   See Dominion Peoples Exhibit C.  Complainant had the right to not settle the case and to proceed to a hearing, but he chose not to do so.  In addition, the “Letter of Satisfaction” mentioned above gave Complainant ten (10) days after it was filed to object to the settlement and to state that he was not satisfied.  Id.  Again Complainant offered no objections.  Furthermore, there is no evidence of physical harm or intimidation to substantiate Complainant’s claim of duress, which I find to be meritless.

At the hearing held on September 10, 2009, Complainant chose not to testify with regard to the gas leak alleged in his Complaint.  He also did not testify with regard to his original claim that Dominion Peoples allegedly failed to send Complainant bills “for a long period of time,” following his complaint regarding the gas leaking incident. [footnoteRef:9]  The Respondent, however, addressed this claim in its direct testimony.  Respondent’s witness, Terry Richey testified that on December 11, 2003, Complainant had enrolled in the Company’s eBill program.  Thus, beginning in January or February of 2004, Complainant would not have received paper bills from the Company in the mail.  Richey Testimony and Dominion Peoples Exhibit B.  Instead, he would have received monthly e-mail notifications from the Company to that effect.  Id.  The eBill program was terminated in March of 2007, due to the sale of Dominion Peoples to Equitable Resources, and the Respondent resumed sending paper bills to its customers via regular mail. Id.   [9:  Respondent’s Answer provides this claim with a historic frame by clarifying that the gas leak to which the Complainant refers in his Complaint occurred in May of 2003.] 


For the reasons stated above, I conclude that Complainant has failed to carry his burden of proof with regard to all the claims stated in his Complaint.  The Complaint filed on April 10, 2009, by Vance Van Patten against PECO Energy Company, Docket No. C-2009-2101138 will be dismissed with prejudice.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainants had the burden of proof and failed to carry that burden. 66 Pa. C.S. § 332(a).

3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq., applies to this proceeding.  

 4.	Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S. § 1405(d).

5.	Change in income is defined as decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa. C.S. § 1403.

6.	By law a public utility is entitled to receive payment for the service it provides.  Scaccia  v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  

7.	In the absence of threats of actual bodily harm, no duress can be found where the contracting party is free to consult with an attorney.   Carrier v. William Penn Broadcasting Co., 426 Pa. 427, 233 A.2d 519 (1967).

8.	A party, having a reasonable opportunity to obtain legal advice before entering into a contract, cannot later invalidate the contract by claiming economic duress.  Degenhardt v. Dillon Co., 543 Pa. 146, 669 A.2d 946 (1996).

ORDER


THEREFORE, 

IT IS ORDERED: 

1.	That the Formal Complaint of Vance Van Patten against The Peoples Natural Gas Company at Docket No. C-2009-2101138 is dismissed in its entirety, with prejudice.

2.	That the record of this proceeding be marked closed.


Dated: 	April 20, 2010					_______________________										Eranda Vero	
							Special Agent
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