BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Municipal Authority of the Borough of West View
:

:


v.
:

C-2010-2153062

:

Pennsylvania-American Water Company
:
INITIAL DECISION
Before

Wayne L. Weismandel

Administrative Law Judge
HISTORY OF THE PROCEEDINGS
On January 15, 2010, the Municipal Authority of the Borough of West View (Authority) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against the Pennsylvania-American Water Company (PAWC), Docket Number C-2010-2153062.  The Complaint contests PAWC’s use of its DRS Tariff Rider to acquire a new customer, specifically, the Evans City Water and Sewer Authority (Evans City).
The Complaint was served by the Commission’s Secretary’s Bureau on PAWC on January 20, 2010.

On February 12, 2010, PAWC filed and served its Answer (Answer) to the Complaint, with Appendices A through D attached, denying the material averments of the Complaint.
Also on February 12, 2010, PAWC filed and served a Motion To Dismiss For Lack Of Standing and For Judgment On The Pleadings (Motion), endorsed with a Notice To Plead.
On March 1, 2010, the Authority filed and served its Answer to PAWC’s Motion (Motion Answer), with Exhibits A through E attached.
On April 12, 2010, the Authority filed (served April 9, 2010) its Supplemental Answer to PAWC’s Motion (Supplemental Answer), with an Affidavit by the Authority’s Director attached.
On April 14, 2010, I was assigned the case for purposes of ruling on PAWC’s Motion.

FINDINGS OF FACT
1.
On January 15, 2010, the Authority filed its Complaint with the Commission against PAWC contesting PAWC’s use of its DRS Rider to acquire a new customer, specifically, Evans City.
2.
On February 12, 2010, PAWC filed and served its Answer, with Appendices A through D attached, denying the material averments of the Complaint.
3.
Also on February 12, 2010, PAWC filed and served its Motion, endorsed with a Notice To Plead.
4.
On March 1, 2010, the Authority filed and served its Motion Answer, with Exhibits A through E attached.
5.
On April 12, 2010, the Authority filed (served April 9, 2010) its Supplemental Answer, with an Affidavit by the Authority’s Director attached.
6.
By Motion Judge Assignment Notice dated April 14, 2010, I was assigned the case for purposes of ruling on PAWC’s Motion.
DISCUSSION
STANDING
Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.  It is a concept utilized to determine if a party is sufficiently affected so as to insure that a justiciable controversy is presented.  The requirement of standing is satisfied if it can be said that the party has a legally protectible and tangible interest at stake.  Black’s Law Dictionary, 1260 (5th ed. 1979).
The Commission has adopted the criteria used in Pennsylvania civil law practice to determine if a party has standing.  Courier Express, Inc. v. F. L. Shaffer Company, Inc., Docket No. C-892462 (Order dated April 11, 1990).

In determining a question of standing, it is assumed that the action complained of is in fact contrary to some rule of law, but the question is whether the plaintiff is the proper person to challenge the alleged illegality.  Wm. Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).

Standing requires that an aggrieved party have an interest which is substantial, direct, and immediate.  To have a substantial interest means that there must be some discernible adverse effect to some interest of the complaining party other than the abstract interest of all citizens in having others comply with the law.  To have a direct interest means that the aggrieved party must show causation of the harm to his interest by the matter of which he complains.  
To have an immediate interest means that the nature of the causal connection between the action complained of and the injury to the person challenging it is sufficiently close to present a justiciable controversy.  In Re Francis Edward McGillick Foundation, 537 Pa. 194, 642 A.2d 467 (1994).

In this case, PAWC responded to a request for proposals for water service issued by Evans City.  PAWC’s response proposed to sell water to Evans City in accordance with PAWC’s DRS Tariff Rider.
PAWC’s DRS Tariff Rider was approved by the Commission in Pa. Public Utility Comm’n v. Pennsylvania-American Water Co., 85 Pa. PUC 12 (1995), as modified in Pa. Public Utility Comm’n v. Pennsylvania-American Water Co., 86 Pa. PUC 201 (1996).
Neither the Authority nor PAWC provided water service to Evans City when Evans City issued its request for proposals.  The Authority did not submit a proposal in response to Evans City’s request.  However, the Municipal Water Authority Of Adams Township (Adams) and Cranberry Township (Cranberry), two of the Authority’s customers, each submitted proposals to Evans City in competition with PAWC’s proposal.  PAWC’s proposal presented a lower cost for water service than that presented by either Adams or Cranberry.  The Authority then filed the instant Complaint seeking a Commission order prohibiting PAWC from entering into a water service agreement with Evans City pursuant to the terms of PAWC’s proposal; that is, in accordance with PAWC’s DRS Tariff Rider.
Assuming that the action complained of is in fact contrary to some rule of law, the question is whether the Authority is the proper person to challenge the alleged illegality.  The Authority, though it did not itself seek to provide the requested water service to Evans City, contends on behalf of Adams and Cranberry that allowing PAWC to offer water service in accordance with PAWC’s DRS Tariff Rider to a new customer (Evans City) constitutes unfair competition.  The Authority also argues that PAWC’s DRS Tariff Rider cannot be used to acquire a new customer but only to retain an existing one.  The Commission has previously decided the latter question, holding in The Municipal Authority of the Township Of Robinson v. Pennsylvania-American Water Co., Docket Number C-20030092, Opinion And Order adopted and entered August 19, 2004, that PAWC can use the DRS Tariff Rider to both retain or attract incremental load.

Given the facts of this case, the Authority lacks standing to pursue its Complaint on two bases.
First, its position as water supplier to Adams and Cranberry, but not even a potential supplier to Evans City, is too attenuated to give the Authority the required immediate interest so as to be an aggrieved party.  The loss of the ability to sell more water to either Adams or Cranberry, if either of them were successful in obtaining the contract to sell water to Evans City, is too remote a causal connection between the action complained of and the injury to the person challenging it to confer standing on the Authority.
Second, standing of a party alleging competitive injury is limited to situations where the alleged competition is prohibited by a regulatory scheme in which the complaining party and the party being complained against both participate.  See, Pennsylvania Petroleum Ass’n v. Pennsylvania Power & Light Co., 32 Pa.Cmwlth. 19, 377 A.2d 1270 (1977), aff’d, Pennsylvania Petroleum Ass’n v. Pennsylvania Power & Light Co., 488 Pa. 308, 412 A.2d 522 (1980).  While PAWC, a privately owned certificated public utility, is subject to the regulatory jurisdiction of the Commission, the Authority is not.  See, Complaint, ¶7.  Additionally, unlike PAWC, the Authority does not have certificated service territory that limits the geographic area in which it may provide service but which also provides protection from competition.  Any loss of business resulting from competition, where competition is allowed, “does not amount to an injury, irreparable or otherwise.”  Brink’s, Inc. v. Pa. Public Utility Comm’n, 1982 Pa.Cmwlth. LEXIS 1264.
The Authority lacks standing to pursue its Complaint and PAWC’s Motion to dismiss is granted based upon this lack of standing.

JUDGMENT ON THE PLEADINGS
A motion for judgment on the pleadings should be granted only where the pleadings demonstrate that no genuine issue of fact exists and the moving party is entitled to judgment as a matter of law.  Hammerstein v. Lindsay, M.D., 440 Pa. Super. 350, 655 A.2d 597, 600 (Pa. Super. 1995).  In reviewing trial court’s decision to grant judgment on the pleadings, the scope of review of appellate court is plenary; reviewing court must determine if the action of trial court was based on clear error of law or whether there were facts disclosed by pleadings which should properly go to jury.  An appellate court must accept as true all well-pleaded facts of the party against whom the motion is made, while considering against him only those facts which he specifically admits.  Neither party can be deemed to have admitted either conclusions of law or unjustified inferences.  Id. At 600-601.

In conducting its inquiry, the court should confine itself to the pleadings themselves and any documents or exhibits properly attached to them.  Only when the moving party’s case is so clear and free from doubt that a trial would prove fruitless will an appellate court affirm a motion for judgment on the pleadings.  Id. At 601.

Newberry Twp. v. Stambaugh, 848 A.2d 173, 174 n.1 (Pa.Cmwlth. 2004), app. denied, 580 Pa. 708, 860 A.2d 491 (2004).
The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, provide for a judgment on the pleadings.
§ 5.102. Motions for summary judgment and judgment on the pleadings.

(a)
Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b)
Answers.  An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions.

(c)
Motion for summary judgment.  A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits.  Documents not already filed with the Commission shall be filed with the motion.

(d)
Decisions on motions.
(1)  Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

(3)  Form of decision.  The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in §5.533 (relating to exceptions).  Denial of a motion will be in the form of a written order.

52 Pa.Code § 5.102.
As set forth above, the Commission has previously held that PAWC can use the DRS Tariff Rider to both retain or attract incremental load.  The Municipal Authority of the Township Of Robinson v. Pennsylvania-American Water Co., Docket Number C-20030092, Opinion And Order adopted and entered August 19, 2004.  Dealing with essentially the same arguments as those made here by the Authority, the Commission said:
We note that there is no evidentiary or other basis for reading into Rider DRS the restrictions that MATR now seeks to impose.  To the contrary, the “plain language” of Rider DRS makes it clear that the Commission fully understood that that Rider could be used for the dual purpose of retaining and attracting incremental load.
The Municipal Authority of the Township Of Robinson v. Pennsylvania-American Water Co., Docket Number C-20030092, Opinion And Order adopted and entered August 19, 2004, n. 5 (emphasis added).
Recently, in Pa. Public Utility Comm’n v. Pennsylvania-American Water Co., Docket Number R-2009-2097323, (PAWC 2009 Rate Case), Administrative Law Judge (ALJ) Cynthia Williams Fordham, discussing the Opinion And Order adopted and entered August 19, 2004, in The Municipal Authority of the Township Of Robinson v. Pennsylvania-American Water Co., Docket Number C-20030092, observed that “allegations . . . relating to whether the [DRS] Rider can be used to retain customers or attract incremental load . . . have already been decided and collateral estoppel prevents the Complainants from relitigating these issues.”  Pa. Public Utility Comm’n v. Pennsylvania-American Water Co., Docket Number R-2009-2097323, Order #6-Riders DRS and DIS.
The question of the permissibility of PAWC using the DRS Tariff Rider to compete for and acquire a new water service customer has been settled.  It is permissible.  As long as PAWC complies with the provisions of its own DRS Tariff Rider, and there are no allegations in this case that it has not, it is free to offer Evans City a proposal for a bulk water sales agreement that comports with the DRS Tariff Rider provisions.
A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Cmwlth. 319, 379 A.2d 339 (1977); Brockway Glass Co. v. Pa. Public Utility Comm’n, 63 Pa.Cmwlth. 238, 437 A.2d 1067 (1981); Pennsylvania Electric Co. v. Pa. Public Utility Comm’n, 663 A.2d 281 (Pa.Cmwlth. 1995).

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. Pa. Public Utility Comm’n, 140 Pa.Cmwlth. 599, 594 A.2d 816 (1991); app. denied, 529 Pa. 670, 605 A.2d 335 (1992).

There are no material facts at issue in this case, and the question raised is a matter of settled law.  A hearing would truly be a fruitless exercise.  PAWC is entitled to a judgment on the pleadings in its favor.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b), 52 Pa.Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm. v. PA Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter of, and the parties to, this case.

2.
Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.
3.
The requirement of standing is satisfied if it can be said that the party has a legally protectible and tangible interest at stake.
4.
The Commission has adopted the criteria used in Pennsylvania civil law practice to determine if a party has standing.

5.
In determining a question of standing, it is assumed that the action complained of is in fact contrary to some rule of law, but the question is whether the plaintiff is the proper person to challenge the alleged illegality.
6.
Standing requires that an aggrieved party have an interest which is substantial, direct, and immediate.

7.
To have a substantial interest means that there must be some discernible adverse effect to some interest of the complaining party other than the abstract interest of all citizens in having others comply with the law.
8.
To have a direct interest means that the aggrieved party must show causation of the harm to his interest by the matter of which he complains.
9.
To have an immediate interest means that the nature of the causal connection between the action complained of and the injury to the person challenging it is sufficiently close to present a justiciable controversy.
10.
The Commission has held that PAWC can use the DRS Tariff Rider to both retain or attract incremental load.
11.
The Authority lacks standing to pursue its Complaint on two bases.
12.
The Authority’s position as water supplier to Adams and Cranberry, but not even a potential supplier to Evans City, is too attenuated to give the Authority the required immediate interest so as to be an aggrieved party.

13.
Standing of a party alleging competitive injury is limited to situations where the alleged competition is prohibited by a regulatory scheme in which both the complaining party and the party being complained against both participate.

14.
While PAWC, a privately owned certificated public utility, is subject to the regulatory jurisdiction of the Commission, the Authority is not.

15.
Any loss of business resulting from competition, where competition is allowed, does not amount to an injury, irreparable or otherwise.

16.
A motion for judgment on the pleadings should be granted only where the pleadings demonstrate that no genuine issue of fact exists and the moving party is entitled to judgment as a matter of law.
17.
The Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code Chapters 1, 3 and 5, provide for a judgment on the pleadings.

18.
The plain language of Rider DRS makes it clear that that Rider can be used for the dual purpose of retaining and attracting incremental load.

19.
As long as PAWC complies with the provisions of its own DRS Tariff Rider, it is free to offer Evans City a proposal for a bulk water sales agreement that comports with the DRS Tariff Rider provisions.

20.
A utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.
21.
Tariff provisions approved by the Commission are prima facie reasonable.
22.
There are no material facts at issue in this case, and the question raised is a matter of settled law.

23.
PAWC is entitled to a judgment on the pleadings in its favor.
24.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.
25.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.
26.
A hearing in this case is not necessary.
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Motion To Dismiss For Lack Of Standing filed by Pennsylvania-American Water Company on February 12, 2010, in the above-captioned case is granted and the Complaint of the Municipal Authority of the Borough of West View, filed January 15, 2010, at Docket Number C-2010-2153062 is dismissed for lack of standing.

2.
That the Motion For Judgment On The Pleadings filed by Pennsylvania-American Water Company on February 12, 2010, in the above-captioned case is granted and the Complaint of the Municipal Authority of the Borough of West View, filed January 15, 2010, at Docket Number C-2010-2153062 is dismissed.

3.
That the record at Docket Number C-2010-2153062 be marked closed.
Date: April 15, 2010















Wayne L. Weismandel






Administrative Law Judge
�	The Commission’s Opinion And Order was affirmed in an unreported Commonwealth Court opinion in The Municipal Authority of the Township of Robinson v. Pa. Public Utility Comm’n, No. 2008 C.D. 2004, Order dated July 15, 2005, app. denied, Municipal Authority of the Township of Robinson v. Pa. Public Utility Comm’n, 588 Pa. 760, 903 A.2d 539 (2006).
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