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INITIAL DECISION

Before

Charles E. Rainey, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING
On March 25, 2009, Deborah DePue (Complainant) filed a formal complaint (complaint) against PECO Energy Company (Respondent) in which she requested an affordable payment agreement.  Complainant also alleged that she received a termination notice and that she has “used all [her] medical extensions.”  On June 3, 2009, Respondent filed an answer averring that absent a change in income Complainant is not entitled to another Commission established payment agreement because she defaulted on the previous one.  Respondent also averred that it granted Complainant a number of 30-day medical extensions, and Complainant is not entitled to additional medical extensions at this time.
By Hearing Notice dated June 8, 2009, an initial hearing was scheduled for July 30, 2009.  On June 15, 2009, I issued a Prehearing Order that set forth certain procedures to be followed in this case.  
The hearing was held as scheduled.  Complainant appeared and testified.  She presented one exhibit, which was admitted into evidence.  Respondent was represented by Tishekia Williams, Esquire.  Renee Tarpley, who is employed by Respondent as a regulatory assessor, testified on Respondent’s behalf.  Respondent presented five exhibits, all of which were admitted into evidence.  The hearing transcript consists of fifty-three pages.  The record closed on August 31, 2009.
FINDINGS OF FACT
1.
Complainant, Deborah DePue, is a residential electric heating service customer of Respondent, PECO Energy Company.  She resides at 1412 Whitehall Drive, Doylestown, PA 18901.  Tr. 5-6; PECO Ex. 1.
2.
Since September 2, 2004, Complainant has entered into three payment agreements with Respondent and one with the Commission.  Complainant defaulted on all four payment agreements.  Tr. 34-35; PECO  Ex. 2.
3.
The last payment agreement Complainant entered into was with Respondent, on March 27, 2009.  Complainant was required to make a down payment of $557.08, and then monthly pay current charges plus $307.92 toward the arrearage.  Complainant failed to comply with the payment agreement.  The check she gave Respondent on March 27, 2009, in the amount of $2,073.00 was returned on April 6, 2009, due to insufficient funds.  Tr. 29-30; 36-37; PECO  Ex. 1 at 3; PECO Ex. 2.
4.
In a letter to Complainant dated April 10, 2009, Respondent requested that Complainant make a minimum payment of $2,736.23 by April 27, 2009, on an outstanding balance of $6,094.82.  Complainant did not make the minimum payment.  Complainant Ex. 1; PECO Ex. 1.  
5.
As of the hearing on July 30, 2009, Complainant’s outstanding balance was $6,877.20.  Tr. 34; PECO Ex. 1 at 1, 4. 
6.
Complainant reported combined monthly income for the persons residing in the property – herself and her husband – of $3,688.00 on February 23, 2009; $3,520.00 on March 27, 2009; and $4,000.00 on July 30, 2009.  Tr. 18, 39; PECO Ex. 3.
7.
Respondent has honored medical certifications received from Complainant’s physician on November 9, 2005; December 20, 2005; April 3, 2006; October 14, 2008; and January 21, 2009.  Respondent has placed a “medical non-renewal” on Complainant’s account for a year for the stated reason that Complainant has not made “equitable payments” during the periods the medical certifications were in effect.  Tr. 43; PECO Ex. 4.
DISCUSSION



Section 701 of the Public Utility Code, 66 Pa.C.S. §701, provides that “…any person…may complain in writing, setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  As the complainant seeking affirmative relief from the Commission, Ms. DePue has the burden of proving the complaint allegations by producing evidence which establishes the material facts by a preponderance of the evidence.  Darling v. Philadelphia Electric Co., F-00161139 (November 16, 1993); 66 Pa.C.S. §332(a).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 353 U.S. 965 (1957).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Commission, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Public Utility Commission, 623 A.2d 6 (1993); 2 Pa.C.S. 
§ 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Dept. of Public Welfare, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



In the present case, Complainant requests an affordable payment agreement.  As of the hearing on July 30, 2009, Complainant owed Respondent a total of $6,877.20 for residential electric heating service.  Tr. 34; PECO Ex. 1 at 1, 4.  Since September 2, 2004, Respondent has entered into three payment agreements with Respondent and one with the Commission.  Complainant defaulted on all four payment agreements.  The last payment agreement that Complainant entered into was with Respondent, on March 27, 2009.  On that date Complainant called Respondent and requested a payment agreement.  Consequently, Respondent entered into a payment agreement with Complainant that required her to make a down payment of $557.08, and then monthly pay current charges plus $307.92 toward the arrearage.  Tr. 7-10, 36-39; PECO Ex. 2.  Complainant made a payment on March 27, 2009, in the amount of $2,073.00.  The payment, however, was returned on April 6, 2009, due to insufficient funds.  Tr. 29-30, 36-37; PECO Ex. 1 at 3; PECO Ex. 2.  Respondent consequently deemed Complainant to be in default of the agreement.  Tr. 36-37.  In a letter to Complainant dated April 10, 2009, Respondent noted that Complainant had defaulted on the payment agreement and requested that Complainant make a minimum payment of $2,736.23 by April 27, 2009, on an outstanding balance of $6,094.82.  Complainant Ex. 1.  Complainant did not make the $2,736.23 minimum payment.  PECO Ex. 1.  At the hearing on July 30, 2009, Complainant proposed a payment agreement requiring her to monthly pay current charges plus $500.00 toward the arrearage.  Complainant requested a payment agreement without a lump sum down payment.  Tr. 22.


Record evidence shows that Complainant entered into four payment agreements – three with Respondent and one with the Commission.  Tr. 34-35; PECO Ex. 2.  Complainant defaulted on all of the payment agreements.  PECO Ex. 2.  The Commission is restrained from itself establishing or ordering a public utility to establish, a second or subsequent payment agreement when there is no change in a customer’s income and the customer has failed to comply with previous payment agreements established by the Commission and the public utility.  The Public Utility Code states:
§ 1405.
Payment agreements

******

    (d)   Number of payment agreements.-Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
66 Pa.C.S. § 1405(d).



A “change in income” is defined as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”  66 Pa.C.S. § 1403.  In the present case, Complainant reported combined monthly income for the persons residing in the property – herself and her husband – of $3,688.00 on February 23, 2009; $3,520.00 on March 27, 2009; and $4,000.00 on July 30, 2009.  Tr.18, 39; PECO Ex. 3.  Renee Tarpley, Respondent’s witness, testified that Complainant’s monthly household income for two adults is over 300% of the federal poverty level.  Tr. 41.  Complainant’s monthly household income has increased – from $3,520.00 on March 27, 2009 to $4,000.00 on July 30, 2009.  Therefore, Complainant has not experienced a “change in income” as defined in the Public Utility Code.  66 Pa. C.S. § 1403.  Consequently, the Commission does not have the authority to establish another payment agreement
 or order Respondent to establish another payment agreement, Complainant having defaulted on previous payment agreements established by the Commission and Respondent.  For all of the foregoing reasons, I find that Complainant did not meet her burden of proving that Respondent violated the law by not entering into another payment agreement with her or that the Commission should establish another payment agreement for her.  


In her complaint, Complainant also raised the matter of medical certifications, presumably in connection with the termination notice she alleged that she received from Respondent.  Medical certifications postpone termination of service for a period up to thirty days.  52 Pa. Code § 56.114.


Complainant testified that she is a cancer patient whose doctor has provided Respondent with a number of medical certifications.  Tr. 25-28.  Complainant stated that no medical certifications have been submitted since December 2008, because Respondent told her she was “ineligible.”  Tr. 27-28.  Respondent’s witness, Ms. Tarpley, testified that Respondent’s records show that Respondent has honored medical certifications received from Complainant’s physician on November 9, 2005; December 20, 2005; April 3, 2006; October 14, 2008; and January 21, 2009.  Tr. 43; PECO Ex. 4.  Ms. Tarpley asserted that Respondent has placed a “medical non-renewal” on Complainant’s account for a year because Complainant has not made “equitable payments” during the periods the medical certifications were in effect.  Ms. Tarpley posited that Complainant would have to make a “substantial payment” before Respondent honors another medical certification submitted on Complainant’s behalf.  Tr. 43.



The Commission’s regulations state that “the ratepayer shall retain a duty to equitably arrange to make payment on all bills” whenever service is restored or termination postponed pursuant to a medical certification.  52 Pa. Code § 56.116.  The Commission’s regulations also provide that “in instances where a ratepayer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals is limited to two 30-day certifications.”  52 Pa. Code § 56.114(2).  The evidence in this case does not show that Complainant equitably arranged to make payment on all bills.  Ms. Tarpley testified that Complainant’s payment history shows that she makes an average of six valid payments a year.  Ms. Tarpley noted that a substantial number of Complainant’s checks are returned due to insufficient funds.  Tr. 34; PECO Ex. 1.  As previously stated, Complainant’s payment history also shows four broken payment agreements.  I note, however, that the Commission’s regulations provide that a public utility by petitioning the Commission may contest the renewal of a medical certification and request permission to terminate service when a ratepayer has not met her duty to pay bills.  52 Pa. Code § 56.118(a)(3).  Complainant in this case has not alleged or shown that Respondent has terminated her service without following the Commission’s medical certification 
regulations, or that it otherwise failed to follow the Commission’s medical certification regulations in response to a submitted medical certification.



For all of the foregoing reasons, I must dismiss the complaint. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.

2.
Complainant had the burden of proof.

3.
Complainant failed to meet her burden of proof.

4.
Complainant has not shown that Respondent violated any provision of the Public Utility Code, Commission regulation or any Commission order.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the complaint filed by Deborah DePue against PECO Energy Company at Docket No. C-2009-2097489 is dismissed.

2.
That this case be marked closed.

Date:  April 20, 2010



_______________________________







Charles E. Rainey, Jr.






Administrative Law Judge
	� 	The Commission has interpreted Section 1405(d) of the Public Utility Code to allow it to establish a payment agreement for a customer.  Chapter 14 Implementation, Reconsideration of Implementation Order, M-00041802F0002 (October 31, 2005).
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