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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Exception filed by Norfolk Southern Railway Company (Norfolk Southern) on April 6, 2010, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued herein on March 23, 2010.  No Reply Exceptions have been filed.





History of Proceeding

By Reconsideration Order entered November 9, 2009, at this docket number (Reconsideration Order), the Commission, cognizant of a new Federal Railroad Administration (FRA) regulation regarding shoving operations (49 C.F.R. § 218.99), ordered that it would reconsider its Order dated August 1, 1973 in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, Russell H. Harris, William G. Daniels and Joseph H. Reiser v. George P. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Complaint Docket No. 19522 (1973 Order).  The Commission directed that the successors-in-interest to the Parties in the case that resulted in the 1973 Order be served with the Reconsideration Order and be provided an opportunity to file comments and affidavits regarding whether an amendment or rescission of the 1973 Order is warranted.

Among other things, the 1973 Order provided:

3.	That Trustees of Penn Central Transportation Company forthwith adopt the procedures necessary to obtain full compliance with the Commission directive previously served upon respondent by Western Union telegram dated June 1, 1973, wherein the carrier was ordered to promulgate an operating instruction requiring that, without exception, a trainman, provided with a dependable means of communication with the engineman and/or a method of stopping the movement, be positioned on the lead car of every train or draft of cars which is shoved into the Eastward Advance and Relay Yard or into the Westward Advance and Relay Yard in the Conway Yard during the entire reverse movement, and it is further ordered that a copy of the applicable operating instruction be furnished to the Commission forthwith.

1973 Order at Ordering Paragraph 3.

Under cover letter dated November 30, 2009, Norfolk Southern, successor-in- interest to the Trustees of Penn Central Transportation Company with respect to Conway Yard, filed its Comments.  Under cover letter dated January 11, 2010, the Pennsylvania State Legislative Board United Transportation Union (UTU), successor-in-interest to the Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, filed its Comments.

By Order entered January 14, 2010 (Referral Order), the Commission referred the case to the Office of Administrative Law Judge (OALJ) for expedited hearing and issuance of a Recommended Decision to be considered by the Commission at the May 6, 2010 public meeting.  The Referral Order stated:

The fundamental issue to be determined is whether our 1973 Order is preempted by the Federal Regulation at 49 CFR 
§ 218.99, which will require an examination of 49 CFR 
§ 218.99 in its entirety, whether any local safety or security hazard exists warranting additional State regulation, whether the 1973 Order is incompatible with Federal law, and any other relevant issues.

Referral Order at 7.

The case was subsequently assigned to ALJ Weismandel.  At the Initial Prehearing Conference, held on February 3, 2010, the ALJ ruled that Norfolk Southern, as the Party seeking a Commission order rescinding the 1973 Order, had the burden of proof in accordance with Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a). 

By Order Amending Caption dated February 3, 2010, the caption of this case was amended to reflect the actual Parties in interest.  

Hearings were held on February 18 and 19, 2010.  Both Norfolk Southern and UTU were represented by legal counsel.  Norfolk Southern presented evidence in the form of the testimony of two witnesses and the introduction of eight Exhibits.  UTU presented evidence in the form of the testimony of five witnesses and the introduction of two Exhibits.  A transcript of the Hearing containing 487 pages was produced.

On February 26, 2010, Norfolk Southern filed its Main Brief.  Also on February 26, 2010, Norfolk Southern filed a Motion for the Admission of Evidence of Documents Referenced in Testimony (Admission Motion).  Additionally, under cover letter dated February 26, 2010, Norfolk Southern submitted an original and three copies of a written memorialization of a Stipulation entered into by the Parties during the Hearing.  Also on February 26, 2010, UTU filed its Main Brief.  

On March 4, Norfolk Southern filed its Reply Brief.  Also on March 4, 2010, UTU filed four documents entitled Statement of the Case, Summary of Argument, Statement of Questions Involved, and Proposed Ordering Paragraphs, respectively.  The ALJ observed that, in accordance with the Scheduling and Briefing Order and 52 Pa. Code § 5.501 each of these four documents should have been a part of UTU’s Main Brief.

On March 5, 2010, the day after it was due, UTU filed its Reply Brief.  Also on March 5, 2010, Norfolk Southern filed a Motion to Strike the Untimely “Final Version” of the Main Brief of UTU, and to Strike Late-Filed Supplements to the Main Brief (Motion to Strike).

Both Norfolk Southern’s Admission Motion and its Motion to Strike were filed pursuant to the provisions of 52 Pa. Code § 5.103.  Consequently, answers by UTU to each Motion would normally have been due within twenty days of the date of service.  However, as noted by the ALJ, given the Commission’s requirement that this case be considered by the Commission at the May 6, 2010 Public Meeting, the time for answers to Norfolk Southern’s Motions had to be shortened.  Consequently, by Order dated March 8, 2010, UTU was ordered to file its answers, if any, to the Motions not later than 4:30 p.m., on Monday, March 15, 2010.  On March 15, 2010, UTU filed its Answer to Norfolk Southern’s Admission Motion and its Response to Norfolk Southern’s Motion to Strike.

		In his Recommended Decision, ALJ Weismandel recommended that the Admission Motion and the Motion to Strike be denied.  He also recommended that Ordering Paragraph 3 of the 1973 Order be rescinded in its entirety.  R.D. at 39.  

Norfolk Southern filed an Exception to the Recommended Decision as above noted.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

            In his Recommended Decision, ALJ Weismandel reached Findings of Fact Nos. 1‑ 46, R.D. at 7-13, and Conclusions of Law Nos. 1-55. R.D. at 32-38.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.




ALJ’s Recommendation

As set forth in the Referral Order, the fundamental issue to be determined in this case is whether the 1973 Order is preempted by 49 C.F.R. § 218.99.  R.D. at 15.  After his thorough discussion of this issue, the ALJ concluded that Ordering Paragraph 3 of the 1973 Order is in fact preempted by 49 C.F.R. § 218.99(e)(5).  The ALJ also determined that there is no applicable exception to federal preemption under the Federal Railroad Safety Act (FRSA), because there are no essentially local safety hazards at the Conway Yard which would justify holding that Ordering Paragraph 3 of the 1973 Order is exempt from preemption.  R.D. at 30.  

The ALJ also noted that the United States Supreme Court has held repeatedly that “state laws can be preempted by federal regulations as well as by federal statutes.”  R.D. at 16 (quoting Hillsborough County v. Automated Medical Laboratories, Inc., 471 U.S. 707, 105 S. Ct. 2371 (1985)).  The ALJ therefore recommended that Ordering Paragraph 3 of the 1973 Order be rescinded in its entirety.  R.D. at 39.

Exception of Norfolk Southern

		Initially, Norfolk Southern notes that it supports the Recommended Decision.  Indeed, it states that the Recommended Decision reflects a careful analysis and application of federal preemption law, and a thorough and thoughtful consideration of all the evidence adduced at hearing.  Therefore, Norfolk Southern requests that the Commission adopt the ALJ’s recommendations without modification.  Exc. at 1.
		
		Nevertheless, Norfolk Southern states that it is compelled to raise an Exception concerning the allocation of the burden of proof on the federal preemption question.  According to Norfolk Southern, while this aspect of the Recommended Decision did not impact the ALJ’s conclusions, Norfolk Southern must raise this issue to ensure that the issue is preserved in case of an appeal of this matter to the Commonwealth Court, or in case Norfolk Southern must litigate questions of federal preemption in future proceedings before the Commission.  Exc. at 1.

		Specifically, Norfolk Southern argues that, when deciding questions of federal preemption under Section 20106 of the FRSA, 49 U.S.C. § 20106, the burden of proving an exception to federal preemption should be placed on the party opposing preemption.  Norfolk Southern points out that, because this proceeding was initiated by the Commission sua sponte, there is no clear “proponent of a rule or order” to bear the burden of proof under Section 332(a) of the Code.  The ALJ allocated the burden of proof on all issues to Norfolk Southern, as the party advocating the entry of a Commission order rescinding the 1973 Order.  R.D. at 3.

   		Norfolk Southern avers that, while this ruling is understandable given the context, it puts the party seeking a finding of preemption in the difficult position of having to prove a negative with respect to an affirmative defense raised by those opposing preemption.  In this case, at hearing, the Party opposing preemption, UTU, alleged the existence of several essentially local safety hazards at the Conway Yard as a defense to federal preemption.  In each instance, Norfolk Southern then had to prove that the purported safety hazard did not exist or was not unique to the Conway Yard.  Accordingly, Norfolk Southern seeks clarification as to the proper allocation of the burden of proof in these proceedings going forward.  Exc. at 2.

Disposition		

We note initially that the Exception is not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)	Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

In order to secure the just, speedy and inexpensive resolution of this case, however, we will waive our Regulation and address the Exception.  52 Pa. Code § 1.2.

		On review of the Exception, we begin by noting that Section 332(a) of the Code states “Except as may be otherwise provided in section 315 … or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof”  66 Pa. C.S. § 332(a) (emphasis added).  With regard to the federal preemption issue, Norfolk Southern cites the following provision from the FRSA:

(2)	A State may adopt or continue in force a law, regulation or order related to railroad safety or security until the Secretary of Transportation (with respect to railroad safety matters), or the Secretary of Homeland Security (with respect to railroad security matters), prescribes a regulation or issues an order covering the subject matter of the State requirement.  A State may adopt or continue in force an additional or more stringent law, regulation, or order related to railroad safety or security when the law, regulation, or order– 
	(A) is necessary to eliminate or reduce an essentially local safety or security hazard;
	(B) is not incompatible with a law, regulation or order of the United States Government; and
	(C) does not unreasonably burden interstate commerce.

49 U.S.C. § 20106(a)(2).
  
The cited federal statute does not expressly address the burden of proof.  Norfolk Southern argues that the federal courts have construed this statute as creating a shifting burden of proof.  “It is the burden of the party advocating preemption under Section 20106(a)(2) to show that a federal law, regulation, or order covers the same subject matter as the state law, regulation, or order it seeks to preempt.”  See, e.g., Duluth, Winnipeg & Pacific Ry. Co. v. City of Orr, 529 F.3d 794 (8th Cir. 2008).  Once that showing is made, “the burden shifts to the party resisting preemption to prove that the state law, regulations, or order meets all three requirements of the savings clause in Section 20106(a)(2).”  Duluth at 797; BNSF Ry. Co. v. Swanson, 533 F.3d 618, 621 (8th Cir. 2008). 

Neither the Duluth case nor the BNSF Ry. Co. case is controlling precedent in Pennsylvania, nor has our research identified any federal decisions addressing this point that are controlling in Pennsylvania.  Moreover, the cited cases fail to clearly delineate the “burden” that shifts.  Our cases consistently recognize that, while the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. Instead, the burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

Norfolk Southern admits that this point does not impact the ALJ’s recommendation.  “We believe it prudent not to decide issues unnecessary to the disposition of the case, especially when many of these issues implicate constitutional questions.”  Georgine v. AmChem Prods., Inc., 83 F.3d 610, 623 (3rd Cir. 1996), aff’d 521 U.S. 591, 138 L.Ed.2d. 689, 117 S.Ct. 2231 (1997).  As a result, we will not resolve the issue raised by Norfolk Southern’s Exception.  
	
Conclusion

		We have reviewed the record as developed in this proceeding, including the ALJ’s Recommended Decision, as well as the Exception filed thereto.  Premised upon our review of the record evidence, we deny the Exception filed by Norfolk Southern and adopt the ALJ’s Recommended Decision; THEREFORE,

		IT IS ORDERED:

		1.	That the Exception filed by Norfolk Southern Railway Company to the Recommended Decision of Administrative Law Judge Wayne L. Weismandel is denied.

		2.	That the Recommended Decision of Administrative Law Judge Wayne L. Weismandel, issued on March 23, 2010, is adopted.

		3.	That Ordering Paragraph 3 of the Pennsylvania Public Utility Commission Order dated August 1, 1973 in Co-Operative Legislative Committee, Railroad Brotherhoods in the State of Pennsylvania, Russell H. Harris, William G. Daniels and Joseph H. Reiser v. George P. Baker, Richard C. Bond, Jervis Langdon, Jr. and Willard Wirtz, Trustees of the Property of the Penn Central Transportation Company, Debtor, Complaint Docket No. 19522, is rescinded in its entirety.

							BY THE COMMISSION,


[image: ]
							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  May 6, 2010

ORDER ENTERED:  May 6, 2010
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