BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Jacqueline Bilder
:




:

v.




:

C-2009-2127596


:

PECO Energy Company
:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On or about August 20, 2009, Ms. Jacqueline Bilder (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant requested relief from termination of electric service by PECO.  Complainant alleged she is seriously ill and needs her electric service for health reasons.  Complainant also requested a payment arrangement for her electric service.  Complainant receives both electric and gas service from PECO.
On or about September 21, 2009, Tishekia Williams, Esquire, counsel for PECO, filed an Answer denying that Complainant is unable to pay her electric bill.  PECO also noted that Complainant currently participates in the Company’s Customer Assistance Program (“CAP”) and is not entitled to a Commission granted payment agreement.  Complainant’s service was terminated for non-payment of a past due balance of $5,070.51 on July 8, 2009.  Complainant has not satisfied restoration of service requirements and her account was given final status by the Company.  
Following termination for non-payment, theft of service was found at Complainant’s property on multiple occasions.  On August 4, 2009, PECO received a report of unauthorized usage and terminated service for that reason.  Yet another report of unauthorized usage was received on August 31, 2009, and PECO terminated service for a second time.  On September 14, 2009, following a third detection of unauthorized usage, a field technician was sent to the property and found an unsafe condition, which was the meter box pried open and damaged beyond repair.  Complainant ordered the technician off her property while the technician assessed the situation.  PECO stated that it was trying to gain access to the property through the appropriate channels so that service can be terminated underground.
Complainant was granted 30-day medical extensions on June 9, 2008, November 19, 2008 and April 21, 2009.  PECO contended that in the absence of equitable payment, no further medical extensions are authorized.  PECO requested that this formal Complaint be dismissed.

On November 19, 2009, a Hearing Notice was sent scheduling an Initial Hearing on Thursday, January 28, 2010 at 1:30 p.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.
  By Prehearing Order dated November 24, 2009, the ALJ gave direction as to the proper procedure for this matter.  



On January 28, 2010, the evidentiary hearing convened as scheduled.  Complainant was present and represented herself.  Ken Massey, Esquire was present as counsel for PECO and presented two witnesses, Ms. Dana McCollum and Mr. Paul Manera.  Complainant presented the following eight exhibits:

1. Bilder Exhibit #1 – Doctor’s note dated January 26, 2010;
2. Bilder Exhibit #2 – Note by Taylor Primary Care dated August 13, 2007;
3. Bilder Exhibit #3 – Note from Crozer-Chester Medical Ctr. dated May 20, 2009;

4. Bilder Exhibit #4 – Note from Cardiology Consultants dated August 19, 2009;

5. Bilder Exhibit #5 – Note from Main Line Health Care dated January 27, 2010;

6. Bilder Exhibit #6 – Letter dated January 8, 2009 to  Congressman Sestak;
7. Bilder Exhibit #7 – PECO letter regarding medical certificates not accepted after July 14, 2009; and
8. Bilder Exhibit #8 – PECO alert of repair or action needed dated September 14, 2009.

Bilder Exhibits 2 through 8 were admitted into the record.  Bilder Exhibit 1 was not admitted.  PECO presented the following seven exhibits during the evidentiary hearing:

1. PECO Exhibit #1 – Account Activity Statement;
2. PECO Exhibit #2 – CAP History;

3. PECO Exhibit #3 – Collection and Revenue Protection History;

4. PECO Exhibit #4 – Photographs (3) taken at Complainant’s property of meter;
5. PECO Exhibit #5 – Complainant’s Payment Agreement History

6. PECO Exhibit #6 – Bureau of Consumer Services (“BCS”) Decision Report; and 

7. PECO Exhibit #7 – Pre-Job Briefing Sheet for Complainant’s property.
All PECO exhibits were admitted into the record.  The evidentiary hearing generated 118 pages of testimony in transcript.  By Order dated February 8, 2010, PECO Exhibit #8, an Abnormal Conditions Exist tag, which was hung at Complainant’s property was admitted into the record as the Complainant did not object to its admission.  The record closed on February 8, 2010 by Order.  This matter is ripe for decision. 
FINDINGS OF FACT

1. Complainant stated that she understood that she is a CAP customer and therefore already receives a discounted rate for PECO services of gas and electric.  Tr. 5-6, 8-9.
2. Complainant resides at 24 East Belair Road, Ridley Park, Pennsylvania (“service address”).  It is at this address that Complainant received electric and gas services from PECO.  Tr. 7-8.
3. In 2008, three people lived at Complainant’s service address; however, as of the evidentiary hearing only two people live at the address.  Tr. 108-09, PECO Exhibit 2.

4. Complainant’s gas and electric services were terminated in August 2009.  Tr. 8.

5. Complainant alleged that PECO only accepted two medical notes for electric service.  Tr. 9.
6. Complainant alleged that her medical condition has become worse.  She had catheterization in December 2009 and two blockages in her heart.  Things have gotten progressively worse health-wise since 2007.  Complainant was hospitalized three times since June 2009.  Tr. 9-10.
7. PECO stipulated that medical certifications were submitted by Complainant on November 18, 2008, April 21, 2009, and two previous dates.  Tr. 11, 14, 63, PECO Exhibit #3.
8. Complainant’s gas service was not terminated.  The gas is used for cooking.  Complainant’s gas heater has an electric switch.  The gas heater does not operate because it cannot be turned on without electricity.  Tr. 17.

9. Complainant is without electric service.  Electric service was terminated sometime in August 2009.  Complainant believed termination of service was due to a hazardous situation at the meter box at the service address.  Tr. 18-19.

10. Prior to the hazardous termination, the electric service was turned off twice.  Complainant had someone turn the electric service back on and thus, she is aware the service was obtained through unauthorized means.  Complainant alleged the purpose of the unauthorized use was to save her life.  Tr. 19, 49-50.

11. Complainant alleged a notice dated September 14, 2009, stated the electric meter was unsafe or hazardous and must be replaced.  The notice stated that an electrician should be called to replace the meter.  Tr. 20.

12. Complainant was given 30 days to replace the meter box.  Complainant received the 30-day notice by a tag put on the meter box.  Tr. 20, 45-46, Bilder Exhibit #8.

13. Complainant alleged on October 8, 2009, PECO came to Complainant’s property, dug underground and placed a new meter on Complainant’s lawn.  Tr. 20-21.

14. Complainant believed the termination of service in August 2009 was for non-payment of service bills.  Tr. 22.

15. Complainant admitted that she did not pay her bills timely.  Complainant alleged she had to have no income in order to obtain state insurance and get the surgeries to address her medical condition.  Complainant’s income was $300 in food stamps and $200 in cash.  Complainant has a pending disability claim.  Tr. 22-23.

16. The blockage to Complainant’s heart was found in August 2009 as a result of testing because Complainant was suffering from chest pains.  However, Complainant has other health issues that PECO was aware of prior to the heart blockage discovery.  Tr. 24-25.

17. Complainant alleged she called PECO at least once per month since April 2009 to complain that she had ill health and needed her electric service.  Tr. 25-27.  

18. Complainant had documented medical problems from August 2007 to the present.  Tr. 30-31, Bilder Exhibits #2, #3, #4 and #5.

19. By letter dated July 14, 2009, PECO informed Complainant that because she failed to make the required payment toward her service account and had three medical condition extensions, PECO would not accept any more medical certifications or requests to restore service due to medical conditions until payment on the past due balance was paid.  Tr. 45, Bilder Exhibit #7.

20. PECO stipulated that Complainant made a payment in the amount of $262 on February 5, 2009 for her electric service.  Tr. 47.

21. PECO stipulated that a LIHEAP (Low Income Home Energy Assistance Program) payment in the amount of $844 was paid to Complainant’s service account on March 26, 2009.  Tr. 48.
22. Someone by the name of Brian, Complainant doesn’t know the last name, turned the electric services back on for her to permit unauthorized use.  Complainant was introduced to Brian in July 2009 by her niece, Angela Cortellini.  Tr. 50-52.
23. Ms. Dana McCollum has been a regulatory assessor for 1 ½ years and is employed by PECO.  Prior to becoming a regulatory assessor, Ms. McCollum was a representative that re-evaluated assistance for CAP customers.  Tr. 55-56.

24. Complainant’s account balance was $5,588.04.  Tr. 56-57, PECO Exhibit #1. 

25. Complainant failed to meet restoration requirements after her electric was shut-off due to non-payment in July 2009.  PECO’s account record for Complainant stopped on August 28, 2009..  Tr. 58, PECO Exhibit #1.
26. The account balance does not include any charges assessed for theft of service, which includes the restoration fee and the charge for the underground dig for a total of $4,770.  Tr. 58-59.

27. Complainant was enrolled in CAP on March 23, 2004.  Complainant received a pre-program arrearage forgiveness of $1,744.26 in December 2004.  Tr. 60.

28. Complainant last recertified for the CAP in May 2008 and is scheduled for her next recertification in May 2010.  Tr. 60.
29. PECO initiated termination a total of five times in 2007, two times in 2008 and one time in 2009.  Tr. 61, PECO Exhibit #3.
30. On July 5, 2007, a 72-hour notice was given by PECO to Complainant. Complainant requested a medical certificate and on July 26, 2007 a medical extension was given by PECO.  Tr. 62, PECO Exhibit #3.
31. A medical certificate was also processed for Complainant on June 9, 2008.  Tr. 62, PECO Exhibit #3.
32. A medical certificate by Complainant to PECO was granted on November 19, 2008, and April 21, 2009.  Tr. 63.

33. Complainant filed three medical certificates excluding the July 2007 application.  Tr. 63, PECO Exhibit #3.
34. A PECO customer is required to make equitable payments on their account when a medical certificate is granted to stay termination of service.  Tr. 63.

35. Following the medical certificate granted April 21, 2009, Complainant failed to make equitable payments to her service account.  Complainant did not make any payments after April 21, 2009.  Tr. 63-64, PECO Exhibit #1.

36. PECO reinitiated termination notice against Complainant and on July 8, 2009 service was terminated for non-payment of $5,070.51.  Tr. 64, 66, PECO Exhibit #3.
37. On July 10, 2009, Complainant filed an informal complaint with BCS.  BCS dismissed and closed the informal complaint No. 2562058 on July 13, 2009.  Tr. 64, PECO Exhibit #3.

38. The BCS informal decision at No. 2562058 found that the informal complaint should be dismissed without action because Complainant had received the maximum number of medical certificates required to be extended by the Company pursuant to Commission regulation and by law the PUC is unable to issue restoration terms to a customer receiving a discounted service rate such as a CAP rate.  Tr. 68-69, PECO Exhibit #6.
39. On July 14, 2009, PECO issued a medical condition non-renewal, which meant the customer was unable to obtain another medical extension without providing equitable payment.  Tr. 64, PECO Exhibit #3.

40. On August 4, 2009, PECO terminated service at Complainant’s address for unauthorized usage.  On August 21, 2009, PECO again terminated service for unauthorized usage.  Tr. 65.

41. The last termination of service at Complainant’s address was on October 7, 2009.  Tr. 65.

42. PECO’s system detected usage after the shut off for non-payment which prompted the Company to go out to re-terminate service for unauthorized use on August 4, 2009.  Tr. 66.

43. PECO went to Complainant’s property on September 14, 2009, due to detected service again re-energized without authorization and found a hazardous condition.  Tr. 66.

44. The final termination on October 7, 2009 was a termination based upon a report that a hazardous condition existed and service was energized without authorization.  Tr. 66-67.

45. PECO issued Complainant four separate payment agreements.  Complainant defaulted on three of the payment agreements.  All four payment agreements were provided under the authority of PECO and not the Commission.  Tr. 67-68, 71, PECO Exhibit #5.

46. Complainant kept the terms of the payment agreement of October 3, 2003, but a new payment agreement initiated July 13, 2006, gave newer terms more favorable to the Complainant because the installment amount was less.  Tr. 72, PECO Exhibit #5.
47. It is Ms. McCollum’s opinion that PECO should not grant Complainant another payment agreement because of her default history and theft of service.  Tr. 68.

48. When Complainant initially enrolled in CAP in March 2004, she was certified for Tier C CAP rate or 75% discount rate.  When Complainant was recertified in May 2008, she had a different rate at Tier D or 50% discount rate.  The change in the discount rate corresponded to a change in income and/or household size.  Tr. 73-74, PECO Exhibit #2.

49. Mr. Paul Manera is employed by PECO as a revenue protection technician for about one year and 10 months.  Prior to his position as a revenue protection technician he was an energy technician for three years.  Mr. Manera has worked for PECO for a total of 23 years.  Tr. 80-81.

50. Mr. Manera was given a job task to visit the Complainant’s residence on September 14, 2009, and to investigate whether the electric service was activated and if so to terminate the service.  Tr. 81.

51. Job tasks are usually given out the night before for a location or township.  The technician goes to each job and performs the task at hand.  Tr. 82.

52. The list of jobs is on a mobile data terminal and Mr. Manera writes them on a pre-job briefing sheet.  Tr. 82, PECO Exhibit #7.

53. The policy of PECO is for the technician to visit the job and list any type of hazardous conditions that would harm him, the customer or the public.  Tr. 82-83.

54. Mr. Manera wrote on the jobs list next to Complainant’s address that the underground board was damaged beyond repair which resulted in a hazardous condition.  The meter board
 is an encasement that houses the meter.  Tr. 83-84, PECO Exhibit #7.

55. Mr. Manera saw the board was pried and taped up with screws entering the front cover.  There was a screw that was in immediate proximity with the cable providing the electricity to the property.  The screw posed a huge hazard in the opinion of Mr. Manera such that he would not perform any tests because of potential electrocution, fire and death to the customer, an animal, a member of the public or personnel of the Company.  Tr. 84-86, 95-96, PECO Exhibit 4.
56. The conditions that existed were not safe for anyone.  Mr. Manera had to terminate service so that it was safe to investigate the situation.  PECO is concerned with safety.  Tr. 86-87, 89.
57. Mr. Manera wears protective, fire retardant clothing, 700kb rubber gloves with leather protectors and a face shield.  Tr. 88-89.

58. Mr. Manera was unable to terminate the service at his visit because the service was delivered underground requiring an underground dig to terminate.  Tr. 90.

59. Mr. Manera left a hazardous tag at the meter. Tr. 90, PECO Exhibit 8.

60. After Mr. Manera had determined that conditions were unsafe at the Complainant’s property on September 14, 2009, the Complainant demanded that he vacate her property.  Tr. 92, 93.

61. Mr. Manera informed Complainant that she had a hazardous condition on her property at the meter and that he left a note on her front door stating that he meter board was a hazard although the address on the note was incorrect.  Complainant was also informed that PECO would not restore power but will terminate service until the hazard was corrected.  Tr. 92, 97-98, Bilder Exhibit 8.

62. PECO returned to the property in early October 2009 to perform an underground cut of service.  Photographs of the meter box were taken when the underground cut was done.  Tr. 93, PECO Exhibit 4. 
63. The difference in the meter box on October 2009 from September 14, 2009, is that the hazardous tag placed on the box by Mr. Manera alerting of an abnormal condition was cut.  Tr. 94, PECO Exhibit 4.

64. In Mr. Manera’s opinion even if a person restores service and there are no pry marks, or hazards from screws, it is still a hazard because service was not restored by a qualified technician.  Tr. 97-98. 

65. If a hazardous condition exists at a property, PECO should terminate service for the safety of its customers and the public to make the condition safe.  Tr. 99.

66. Mr. Manera verified that the gas was locked off at the property on September 14, 2009.  Tr. 105, PECO Exhibit 7. 

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Sections 1405(a) and (c) of the Public Utility Code read as follows: 

§ 1405. Payment agreements

(a) GENERAL RULE.-- The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 

*
 
*

*

 
(c) CUSTOMER ASSISTANCE PROGRAMS.-- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa.C.S. §§ 1405(a) and (c).  Complainant must demonstrate that Respondent either violated these provisions or Complainant is entitled to relief under these provisions.  



Complainant admits that she is a CAP customer.  Tr. 8-9.  Pursuant to Section 1405(c) of the Public Utility Code, the Commission cannot provide a payment agreement.  66 Pa.C.S. § 1405(c).  The Commission cannot grant the relief sought by the Complainant. 
Pursuant to Commission regulation, 

§ 56.116. Duty of ratepayer to pay bills.

Whenever service is restored or termination postponed under the medical emergency procedures, the ratepayer shall retain a duty to equitably arrange to make payment on all bills.
52 Pa.Code § 56.116.  Furthermore, Commission regulation restricts the length of time and number of medical extensions under certain circumstances.  Pursuant to 52 Pa.Code § 56.114, 

§ 56.114. Length of postponement; renewals.

 Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 

   (1)  Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 

   (2)  Renewals. Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the ratepayer has met the obligation under § 56.116 (relating to duty of ratepayer to pay bills). In instances where a ratepayer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals is limited to two 30-day certifications. 

52 Pa.Code § 56.114.

The record supports that the Complainant received at least three medical certifications as reason to extend electric service.  PECO complied with 52 Pa.Code § 56.114 by granting medical extensions on June 26, 2007, June 9, 2008, November 19, 2008, and April 21, 2009 each for a period of 30 days.  Tr. 62-63 and PECO Exhibit #3.  Complainant failed to make equitable payments after the April 21, 2009 medical extension.  Tr. 63-64.  Consequently, Complainant failed to demonstrate that PECO acted unreasonably or violated any regulation of the Commission by terminating service.



Complainant requests relief from termination of service.  Complainant implies that because she had serious medical conditions, exigent circumstances should prevail for her to receive service from PECO.  However, as discussed above, Complainant has failed to show that the termination of service by PECO was a violation of Commission regulation or statute and was wrong, incorrect or unjustified.  
Complainant admitted that she exercised self-help measures through unauthorized electric usage by knowingly getting a third party to re-energize service after it was terminated by PECO.  Tr. 19.  Complainant admitted that this unauthorized service occurred more than once because she needed electric service to live.  Tr. 19, 49-50.  It is troubling that Complainant resorted to self-help and endangered herself, her residence, her child, and the public to a hazard.  This conduct is not to be encouraged or rewarded.
It is equally troubling that upon discovery of the hazard it took PECO at least three weeks to make conditions safe.
  However, the actions of Complainant are particular egregious because those actions precipitated the hazard.

The Complainant has not established a prima facie case for relief from termination because of a severe medical condition or illness or that she should receive a payment agreement.  Complainant has failed to sustain her burden of proof.  The formal Complaint must be dismissed.  

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. The Commission cannot grant payment arrangements to CAP customers.  66 Pa.C.S. § 1405(c).

5. When service is extended due to medical certification, the ratepayer has a duty to arrange equitable payment.  Complainant did not fulfill this duty after the April 21, 2009 medical extension.  52 Pa.Code § 56.116.

6. PECO complied with Commission regulation of three medical extensions (one initial and two renewals) when Complainant has failed to make equitable payment following a medical extension.  52 Pa.Code § 56.114(2).

7. Complainant has not sustained her burden of proof regarding a request for a payment arrangement.
8. Complainant has not sustained her burden of proof regarding relief from termination of service.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Ms. Jacqueline Bilder against PECO Energy Company at Docket No. C-2009-2127596 is dismissed.

2. That the Secretary’s Bureau shall mark the record at Docket No. C-2009-2127596 closed.

Date: April 27, 2010



















Angela T. Jones









Administrative Law Judge
	� 	A Corrected Hearing Notice was sent on November 23, 2009, confirming the start time of the hearing as 1:30 p.m.


	� 	It is also called a meter box or underground board.  Tr. 84.


	� 	The hazardous condition was discovered September 14, 2009, and PECO terminated service on October 7, 2009.
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