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INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 25, 2010, Gerald Hill (complainant or Mr. Hill) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  The Complaint disputed liability for an unpaid balance accrued at a prior address (1431 Rosalie St., Philadelphia, PA
, which was transferred to the account for service at 4228 Romain St., Philadelphia, PA), alleging that Mr. Hill had informed respondent that he was moving and to take the service out of his name.  As relief, he requested that the Commission direct respondent to be “truthful.”  Although not specified in the Complaint, it apparently is an untimely appeal of a decision on informal complaint rendered by the Commission’s Bureau of Consumer Services (BCS) at Case #1796532 on April 28, 2005, which found that complainant was liable for the final unpaid balance of $505.61 for service provided to complainant at 4228 Romain St., Philadelphia, PA as provided in the final bill dated January 13, 2005.  That balance included $233.96 for services rendered to another prior address, 1431 Rosalie St., Philadelphia, which previously had been transferred to the 4228 Romain St. account.
On February 16, 2010, respondent PECO filed an Answer and New Matter in which it denied the material averments of the Complaint.  In the Answer, PECO denied that there are incorrect charges on complainant’s account, and explained that when complainant contacted it on May 26, 2009 for service at his current address (4649 Paul St., Apt. 608, Philadelphia, PA), the balance for the service provided at the prior addresses was transferred to his current account, that complainant did not receive service in his name from January 2005 to May 2009, that complainant received electric service at 4228 Romain St., Philadelphia, PA from August 2004 through January 13, 2005, that a final bill for $505.61 for service at 4228 Romain St. (which included a prior balance of $233.96 for service rendered to complainant at 1431 Rosalie St.) was rendered on January 13, 2005 and that the informal complaint filed by complainant with BCS on October 22, 2004 was resolved by the BCS decision dated April 28, 2005, which found complainant responsible for the January 13, 2005 final bill (including the balance accrued at 1431 Rosalie St.) and that the claim now is barred by the statute of limitations.

As New Matter, PECO asserted the affirmative defense of the applicable statute of limitations, and in support alleged that complainant received electric service at 4228 Romain St. from August 2004 through January 13, 2005, at which time a final bill of $505.61 was issued to complainant, that on October 22, 2004 complainant filed an informal complaint with BCS at Case #1796532 disputing liability for the unpaid balance from 1431 Rosalie St., that BCS issued a decision on April 28, 2005 finding complainant responsible for the final unpaid balance of $505.61 (which included the prior balance), that complainant did not file a formal complaint appealing the BCS decision, that complainant’s attempt to dispute responsibility for this unpaid debt is barred by the applicable statute of limitations contained in 66 Pa.C.S.A. §§ 1312 and 3314 and that the Complaint therefore should be dismissed.
Attached to the Answer and New Matter as PECO Exh. 1 was the April 28, 2005 BCS decision.  The Answer and New Matter were endorsed with a Notice to Plead that expressly informed complainant Hill that he had to respond to the New Matter on or before 20 days from the date of service.

By Hearing Notice dated March 15, 2010, the case was assigned to me and a hearing was scheduled for 9:30 a.m., April 15, 2010.  On March 18, 2010, I issued a Prehearing Order that directed the parties to comply with various procedural requirements (including submission of proposed exhibits, attorney representation, subpoenas, settlement discussions and discovery) and directed that a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing and explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission order or regulation, and that he is entitled to the relief requested in the Complaint.

On March 29, 2010, PECO filed and served a Motion for Judgment on the Pleadings (Motion), asserting that as the claim for relief is barred by the statute of limitations contained in 66 Pa.C.S.A. § 3314, the Complaint should be dismissed for failure to state a claim upon which relief can be granted.  As the Motion was not endorsed with a notice to plead, PECO refilled and served the Motion on March 31, 2010.
The hearing scheduled for April 15, 2010 was continued pending consideration of PECO’s Motion.

Complainant’s answer to respondent’s Motion was due not later than April 23, 2010.  52 Pa. Code §§ 5.102(b), 1.12(a), 1.56(a)(1) and (b).  Complainant did not timely respond to respondent’s Motion.

No response was received from complainant as to the New Matter contained in PECO’s Answer.  Therefore, in accordance with 52 Pa. Code § 5.63(b), the material facts alleged therein are deemed admitted.

PECO’s Motion is procedurally ready to be ruled upon.  As discussed in more detail below, judgment on the pleadings is appropriate because no genuine issue of fact exists, and respondent is entitled to judgment in its favor as a matter of law.  The Complaint must be dismissed as being outside the three-year statute of limitations contained in the Public Utility Code, 66 Pa.C.S.A. §3314.
 

FINDINGS OF FACT

1.
On January 25, 2010, complainant Gerald Hill filed a Complaint against respondent PECO Energy Company with the Commission.

2.
The Complaint contests responsibility for payment of $233.96 relating to service provided to complainant at 1431 Rosalie St., Philadelphia, PA; this unpaid balance was included in the final bill for $505.61 issued on January 13, 2005.
3.
On February 16, 2010, respondent filed its Answer and New Matter, stating among other things, that the unpaid balance relating to service provided to complainant in connection with 1431 Rosalie St., Philadelphia, PA was transferred to the account at 4228 Romain St., Philadelphia, PA.
4.
Complainant received service at 4228 Romain St., Philadelphia, PA from August 2004 until January 13, 2005.  A final bill in the amount of $505.61 was issued to complainant on January 13, 2005 and included the $233.96 balance transferred from the 1431 Rosalie St. account.
5.
On October 22, 2004, complainant filed an informal complaint with the Bureau of Consumer Services objecting to the transfer of the Rosalie St. balance to his Romain St. account.  By decision dated April 28, 2005 at Case # 1796532, BCS determined that complainant was responsible for the final bill of $505.61.
6.
Complainant did not file a formal complaint appealing the BCS decision.

7.
On March 31, 2010, respondent PECO filed a Motion for Judgment on the Pleadings, endorsed with a notice to plead.
8.
Complainant’s reply to respondent’s Answer was due not later than March 11, 2010.

9.
Complainant’s answer to respondent’s Motion was due not later than April 23, 2010.

10.
Complainant did not timely respond to either respondent’s Answer or Motion.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint and Answer), PECO separately filed a motion for judgment on the pleadings pursuant to 52 Pa. Code § 5.102.

Section 5.102 is intended to serve judicial economy by avoiding a hearing where no factual dispute exists.  Quite simply, if no factual issue pertinent to the ultimate resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989).   As set out in 52 Pa. Code § 5.102(d), 
the “presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment as appropriate.  The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.”  PECO here is entitled to judgment as a matter of law.

Section 3314(a) of the Public Utility Code, 66 Pa.C.S.A. § 3314(a), provides as follows:

(a)  GENERAL RULE.-- No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.

Even accepting as true Mr. Hill’s contention that he notified PECO in 2004 that he was not responsible for all the charges contained in the final bill dated January 13, 2005, the undisputed material facts are that Mr. Hill filed this Complaint with the Commission on January 25, 2010, over five years after the liability arose.  That event was on January 13, 2005, when the account was removed from his name and a final bill was rendered.
  Complaints must be filed within three years from the date that the liability arose.  66 Pa.C.S.A. § 3314(a); Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 611 A.2d 370, 1992 Pa. Commonwealth LEXIS 420 (1992).  
The three-year general limitation period contained in 66 Pa.C.S.A. § 3314 has not been tolled, so I agree with respondent that the running of the statute of limitations bars relief from this formal Complaint.  
Section 703 of the Public Utility Code, 66 Pa.C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593 (Pa. Commw. Ct.  2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).  The public interest does not require a hearing in this case.  As no relief can be provided by the Commission regarding this untimely claim, a hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter of and the parties to this case.

2.
Judgment on the pleadings should only be granted when the case is clear and free from doubt, where no material facts are in dispute and when the moving party is entitled to judgment as a matter of law.

3.
Pursuant to section 3314 of the Public Utility Code, 66 Pa. C. S. § 3314, complaints must be filed within three years from the date that the liability arose.  Duquesne Light Co. v. Pa. Pub. Util. Comm’n, 611 A.2d 370; 1992 Pa. Commw. LEXIS 420.

4.
Respondent PECO is entitled to judgment as a matter of law.

5.
The instant Complaint is properly dismissed upon respondent’s Motion.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Motion for Judgment on the Pleadings filed at Docket No. C‑2010-2154854 by PECO Energy Company is granted; and

2.
That the Complaint filed by Gerald Hill against PECO Energy Company at Docket No. C-2010-2154854 is dismissed and the record marked closed.

	Date:
	April 29, 2010
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge





� 	The Complaint does reference 2624 Romain St.; I believe that this is an incorrect reference to 4228 Romain St., as there is no indication that complainant ever was billed for service at 2624 Romain St.


� 	It should be noted that although PECO’s Motion refers to 66 Pa.C.S.A. § 1312, as no payment has been made, there is no issue of possible refund.  Even if the four-year statute of limitations contained in the section of the Public Utility Code relating to refunds, 66 Pa.C.S.A. §1312, is applied, the Motion should be granted as the final bill was issued more than four years prior to the filing of the instant Complaint.


� 	Alternatively, the operative date could be considered to be April 28, 2005, when BCS issued its decision.  The result is the same.  
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