BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
Salvatore Tamburrino




:








:


v.





:

C-2010-2167296







:

Philadelphia Gas Works



:

ORDER DENYING IN PART AND GRANTING IN PART PRELIMINARY OBJECTIONS
On March 26, 2010, Salvatore Tamburrino (complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint (Complaint) against Philadelphia Gas Works (respondent), Docket Number C-2010-2167296.
The Complaint was served on respondent on April 1, 2010.
Under separate cover letters, each dated April 23, 2010, respondent filed and served an Answer (Answer) to the Complaint and Preliminary Objections (Preliminary Objections).  The Preliminary Objections were endorsed with a notice to plead.
By Motion Judge Assignment Notice dated May 19, 2010, the case was assigned to me for purposes of ruling on respondent’s Preliminary Objections.
Complainant’s answer to respondent’s Preliminary Objections was due not later than May 6, 2010.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Complainant did not file an answer to respondent’s Preliminary Objections.
Respondent’s Preliminary Objections are procedurally ready to be ruled upon.
The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Respondent has filed preliminary objections averring that the Commission lacks subject matter jurisdiction and includes impertinent matter.  52 Pa.Code § 5.101(a)(1), (2).
The Commissions’ Rules provide, in relevant part:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
52 Pa.Code § 5.101(a)(1), (2).
Respondent’s Preliminary Objections contend that the Complaint raises a claim that is beyond the Commission’s subject matter jurisdiction with respect to a lien placed upon complainant’s rental property by the City of Philadelphia for unpaid natural gas service rendered to complainant’s tenant.  Respondent’s Preliminary Objections also contend that the Complaint contains impertinent matter in requesting that the Commission order respondent to remove the liens placed by the City of Philadelphia on complainant’s rental due to unpaid natural gas service bills from respondent to complainant’s tenant.

If respondent’s characterization of the Complaint was accurate, respondent’s preliminary objection regarding subject matter jurisdiction would be well-founded.  See, Josephine Pitt v. Philadelphia Gas Works, Docket Number C-2009-2140025, Final Order entered April 29, 2010, and cases cited therein.  However, this Complaint is not about merely contesting the lien placed on complainant’s rental property.  A fair reading of the Complaint demonstrates that the claim is that respondent rendered inadequate service by allowing complainant’s tenant to receive natural gas service for years without paying and without notifying complainant of the exposure to a lien being placed on his property due to the tenant’s non-payment.  The Complaint contends that the liens placed by the City of Philadelphia relate to natural gas bills unpaid by complainant’s tenant going back to 1992.  If complainant’s allegations are proven at a hearing this may well constitute inadequate service by the respondent in violation of the provisions of 66 Pa.C.S.A. § 1501.  A claim of inadequate service by a public utility, such as respondent, is within the exclusive original jurisdiction of the Commission.  Elkin v. Bell Telephone Co., 247 Pa.Super. 505, 372 A.2d 1203 (1977), aff’d, 491 Pa. 123, 420 A.2d 371 (1980).  Respondent’s preliminary objection regarding the Commission’s subject matter jurisdiction must be denied.
As to respondent’s second preliminary objection, the Commission is without the authority to order the respondent or the City of Philadelphia to remove the liens placed on his rental property.  See, Josephine Pitt v. Philadelphia Gas Works, Docket Number C-2009-2140025, Final Order entered April 29, 2010, and cases cited therein.
The correct preliminary objection in this situation is a motion to strike the requested relief as impertinent matter.  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for damages.  Cf., Hudock v. Donegal Mut. Ins. Co. 438 Pa. 272, 264 A.2d 668 (1970).  Respondent in the instant case has made the appropriate and legally correct preliminary objection and it will be granted.

ORDER

THEREFORE,
IT IS ORDERED:

1.
That the Preliminary Objections filed by Philadelphia Gas Works in the above-captioned case are granted in part and denied in part.

2.
That the preliminary objection averring that the Pennsylvania Public Utility Commission lacks subject matter jurisdiction over Salvatore Tamburrino’s claim that the Philadelphia Gas Works rendered him inadequate service is denied.

3.
That the preliminary objection averring that Salvatore Tamburrino’s Complaint filed March 26, 2010, includes impertinent matter that should be stricken in that it includes a claim for relief in the form of an order that the Pennsylvania Public Utility Commission is without authority to issue is sustained and the claim is stricken.
4.
That the above-captioned case be scheduled for hearing.
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