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OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration is the Initial Decision (I.D.) of Administrative Law Judge Susan D. Colwell (ALJ) issued on December 22, 2009.  This proceeding was initiated as a result of a Formal Complaint (Complaint) filed by Lori and Peter Brickner (Complainants or Brickners) against PPL Electric Utilities Corporation (Respondent or PPL).  The Complaint was filed in response to changes in PPL’s Residential Thermal Storage Rate (RTS Rate).

No Exceptions to the Initial Decision were filed.  Nevertheless, we have exercised our authority to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).  For the reasons set forth infra, we shall modify the Initial Decision consistent with this Opinion and Order. 

Background

The Complainants bought a home on June 23, 2008, in Beach Lake, Wayne County, Pennsylvania that utilizes an electric thermal storage system for heat.  Tr. at 7.  One of the conditions in the Agreement of Sale was that PPL’s RTS Rate was available. Tr. at 7,  Brickner Exh. 1.  Consistent with PPL’s tariff, the RTS Rate was extended to the Brickners.  Tr. at 7,  Brickner Exh. 3.  

In a letter dated August 25, 2009, that was mailed to RTS Rate customers, PPL explained changes to the RTS Rate and two options for RTS Rate customers.  The letter stated that in 2012, the per kilowatt hour (kWh) rate for RTS Rate customers will be the same as the standard residential rate (Rate RS).  The letter explained that there will be a two-year transition to the standard rates; a 1.35 cent per kWh (10%) discount in 2010 and a 0.675 cent per kWh (5%) discount in 2011.  The letter also stated that thermal storage customers will have the option to switch to a new thermal storage time-of-use option.  Brickner Exh. 4.  

The Complainants averred that when the phase-in ends, RTS customers will be paying the same rate as Rate RS customers, which “means that the RTS Rate will be eliminated.”  The Complainants argued that PPL broke its “policy/contract” to provide an RTS Rate for thermal storage customers.  Tr. at 11-12.

The Complainants also argued that, by raising the RTS Rate to the same rate as the RS Rate, PPL is imposing a higher total increase on RTS customers, which results in unlawful discrimination and unjust and unreasonable rates in violation of 66 Pa. C.S. §§ 1301 and 1304.  The Complainants requested that the RTS Rate continue to be “distinguishable” from Rate RS and any increases for RTS Rate customers should be in parity with rate increases for Rate RS customers.   Tr. at 12-13. 

The Complainants averred that if they had known that the RTS “system” was not going to be in existence in the future, they would have either not purchased their house or bought the house at a lower price.  The Complainants argued that the changes in the RTS Rate devalued their property because of the expense to put in another heating system or “going into an extremely higher rate of electric use that the house was not initially designed for.”  Tr. at 14.    

History of the Proceeding

On May 4, 2009, the Brickners filed a Formal Complaint against PPL in response to a notice they received from PPL that the RTS Rate would be “eliminated” by 2010.  The Complainants averred that they contacted PPL prior to purchasing their home to determine if the RTS rate was transferrable.  The Complainants state that at no time was there any mention of PPL’s intent to eliminate the RTS Rate in less than one year.  Complaint at 9.  The Complainants request that PPL either continue the discounted RTS Rate or bear the cost of replacing their home heating system.  Id. at 6.

On May 26, 2010, PPL filed an Answer to the Complaint (Answer).  In its Answer, PPL stated it is not discontinuing the RTS Rate and that the Brickners can continue to receive service under the RTS Rate.  PPL explained that the historic benefits of the RTS Rate compared to the standard Rate RS would decline when generation rate caps expire on January 1, 2010.  PPL stated that under the Competitive Bridge Plan Settlement approved by the Commission for PPL to purchase generation supply for 2010, there is a built-in savings of 1.35 cents per kWh for RTS customers.  PPL also explained that the Provider of Last Resort II filing and settlement pending before the Commission has a built-in savings of 0.675 cents per kWh for RTS Rate customers during 2011.  Answer at 2. 

A telephonic hearing was held on November 16, 2009.  The Complainants appeared pro se, testified on their own behalf and presented six exhibits.  PPL was represented by counsel, presented the testimony of one witness and introduced one exhibit.  The hearing resulted in a transcript of forty-three pages.  

By Initial Decision issued December 21, 2009, the ALJ denied the Complaint, in part, and sustained, it in part.  The ALJ denied the Complaint insofar as it sought to continue the existing rate reductions of the RTS Rate.  The ALJ sustained the Complaint insofar as it sought a finding that the actions of PPL constituted inadequate service when PPL failed to provide accurate information when the Complainants inquired about the future of the RTS Rate.  I.D. at 13.  The ALJ found that PPL’s failure to provide accurate information constituted inadequate service within the meaning of      66 Pa. C.S. § 1501.  I.D. at 12.  The ALJ directed PPL to cease and desist violating the Public Utility Code (Code) by providing inadequate service.  I.D. at 13. 

Discussion

As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainants must demonstrate that the changes to the RTS Rate or the customer service provided by PPL are in violation of the Code, Commission Regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa. C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, alloc. den., 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainants of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainants, shifts to PPL.  If the evidence presented by PPL is of co-equal weight, the Complainants have not satisfied their burden of proof.  The Complainants now have to provide some additional evidence to rebut that of PPL.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]The ALJ made eleven Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

We note at the onset that any issue, that we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

RTS Rate 
As more thoroughly explained in the Initial Decision, this Commission is tasked with implementing the legislation that deregulated the electric industry in the Commonwealth.  An electric distribution company, such as PPL, must pass through the costs it pays to acquire electric generation for the class of customer using that commodity without permitting other rate classes to subsidize the cost, as was a common practice prior to the deregulation of the industry.  I.D. at 5-6.  While we commiserate with the Complainants in this case, as well as the approximately 13,000 other RTS Rate customers faced with a substantial generation rate increase, we concur with the ALJ that the Commission is unable to modify the RTS Rate as requested by the Complainants.  I.D. at 6. 

Although we are unable to modify the RTS Rate, PPL’s witness explained during the hearing that PPL had proposed a time-of-use rate that will help control costs for residential thermal storage customers.  Tr. at 26-27.  We note that, by Opinion and Order entered March 9, 2010, the Commission approved, inter alia, a residential time-of-use tariff for PPL at Docket No. R-2009-2122718.

Inadequate Service
The Commission’s Opinion and Order approving PPL’s Revised Competitive Bridge Plan was entered on May 17, 2007 at Docket No. P-00062227.  The Brickners testified that they telephoned PPL just prior to the closing on their home in June 2008 to have a general conversation about rates.  The Brickners were not informed by PPL’s customer service representative of the pending changes in the rate.  Tr. at 36. 

The ALJ concluded that a year is more than enough time for PPL to train its customer service representatives to provide some indication that the future of the RTS Rate was in doubt.  The ALJ found that PPL’s failure to provide accurate information regarding the future of a rate class which has 13,000 customers is inadequate service within the meaning of 66 Pa. C.S. § 1501.  I.D. at 8 and 12.

We agree with the ALJ’s determination.  However, in addition, we are of the opinion that a $1,000 fine is warranted in light of PPL’s violation of its duty to provide adequate, efficient and reasonable service under 66 Pa. C.S. § 1501.  As such, consistent with our Statement of Policy at 52 Pa. Code § 69.1201, we will address the ten factors set forth in 52 Pa. Code § 69.1201(c) that we may consider in determining whether to impose a civil penalty, and, if so, the amount of that civil penalty.

The first criterion to consider is whether the violation was of a serious nature or whether it was less egregious, such as an administrative or technical error.  We consider PPL’s violation to be an administrative error rather than a “serious” violation.

The second criterion is whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage.  The Complainants averred that if they had known that the RTS “system” was not going to be existence in the future, they would have either not purchased their house or bought the house at a lower price.  The Complainants argued that the changes in the RTS rate devalued their property because of the expense to put in another heating system or “going into an extremely higher rate of electric use that the house was not initially designed for.”[footnoteRef:1]  Tr. at 14.  The Complainants clearly attempted to make an informed decision regarding the future energy costs of the house they were thinking of purchasing and PPL was unable to convey adequate information.  However, as noted supra, the availability of a time-of-use rate may mitigate some of the economic consequences of the phase-out of the savings historically available under the RTS Rate.  [1:  	While the Complainants may have relied to their detriment on PPL’s representations, the Commission does not have the authority to award damages.  In the event that the Complainants want to pursue a claim for damages, they would have to seek a remedy in a court of competent jurisdiction. ] 


The third criterion is whether the conduct at issue was deemed intentional or negligent.  There is no evidence on the record that the failure of the customer service representative to be able to provide accurate information was other than negligence. 

The fourth criterion is whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  Remedial measures were not addressed in the instant proceeding.  The record also does not indicate why the Brickners did not receive adequate information.  If PPL has not done so already, it must make the necessary modifications to its procedures to ensure that customers can get appropriate answers to all of their inquiries. 
 
The fifth criterion is the number of customers affected.   The record evidence did not explore or indicate whether any of PPL’s other 13,000 RTS Rate customers were impacted by the failure of PPL customer service representatives to provide more complete information about residential thermal storage service.

The sixth criterion is a consideration of the compliance history of PPL.  There was no information on PPL’s compliance history presented on the record of this proceeding.  We note that the Commission’s records indicate that PPL has been fined five times in the past five years and four of the five fines were $1,000 or less.  Given the scope of PPL’s operations, PPL’s compliance history is not a significant factor in this proceeding. 

The seventh criterion is whether the regulated entity cooperated with the Commission’s investigation.  This case did not involve a Commission investigation.  Nevertheless, there is no indication of bad faith or active concealment of a violation.

The eighth criterion is the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility.  We believe that a $1,000 fine is merited to deter future violations. 

The ninth criterion is past Commission decisions in similar situations.  No party has cited any similar prior Commission decisions.  

The tenth criterion is other relevant factors, and none have been suggested or considered other than those previously discussed.

Conclusion

Upon review and consideration of the record of this proceeding, and in light of the foregoing discussion, we shall sustain the Brickners’ Complaint, in part, and dismiss it, in part.  We shall sustain the Complaint to the extent that we find that the actions of PPL constituted inadequate service when it failed to provide accurate information regarding the future of its RTS Rate and we shall dismiss the Complaint in all other respects.  In addition, PPL is ordered to pay a fine of $1,000 for failing to provide adequate, efficient, and reasonable service as required by 66 Pa. C.S. § 1501.  Accordingly, we adopt the Initial Decision of ALJ Colwell as modified by this Opinion and Order.  THEREFORE; 

IT IS ORDERED:

1. That the Complaint of Lori and Peter Brickner against PPL Electric Utilities Corporation is sustained to the extent that we find that the actions of PPL constituted inadequate service and is dismissed in all other respects.

2. That the Initial Decision of Administrative Law Judge Susan D. Colwell is adopted as modified by this Opinion and Order.

3. That PPL Electric Utilities Corporation shall cease and desist from violating the Public Utility Code. 

4. That PPL Electric Utilities Corporation shall, within twenty (20) days of the date of entry of this Opinion and Order, pay a civil penalty in the amount of $1,000 payable to the Pennsylvania Public Utility Commission by submitting a certified check for that amount to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA  17105-3265

5. That a copy of this Opinion and Order shall be served upon the Financial Assessments Chief in the Commission’s Office of Administrative Services.  

6. That upon payment of the civil penalty assessed on PPL Electric Utilities Corporation pursuant to Ordering Paragraph No. 4, above, the record in this proceeding shall be marked closed.

BY THE COMMISSION,
[image: ]

Rosemary Chiavetta
Secretary

SEAL
ORDER ADOPTED: April 22, 2010
ORDER ENTERED:  May 21, 2010
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