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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Terra Fabec (Complainant), filed on January 27, 2010,
 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on January 7, 2010.  Duquesne Light Company (Duquesne) filed Reply Exceptions on February 5, 2010.
History of the Proceeding


On May 11, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against Duquesne, alleging that she had been overcharged for her electric service for the period February 2008 through May 2009.  The Complaint is an appeal of an informal decision, dated March 19, 2009, by the Commission’s Bureau of Consumer Services (BCS) in BCS Case No. 2416139.  In that case, BCS decided that the Complainant was to pay a special budget amount of $125.00 per month beginning April 2009.  The special budget amount included a regular budget amount of $108.00 plus $17.00 toward the account balance.


On June 1, 2009, Duquesne filed its Answer which denied the material averments of the Complaint and requested that the Complaint be dismissed.
On October 9, 2009, a telephonic hearing was held.  The Complainant appeared pro se and testified on her own behalf.  Duquesne was represented by counsel, presented the testimony of two witnesses and submitted five exhibits.  At the request of the ALJ, Duquesne submitted a supplemental exhibit on October 19, 2009.  I.D. at 2.
On November 19, 2009, Duquesne filed its Main Brief.  The Complainant did not file a main or reply brief.  
On January 7, 2010, the ALJ issued an Initial Decision wherein she dismissed the Complaint based on the fact that the Complainant did not meet her burden of proof.
As noted, on January 27, 2010, the Complainant filed Exceptions.  Duquesne filed Reply Exceptions on February 5, 2010.

Background


The Complainant alleged that there are incorrect charges on her bills for the period February 2008 through May 2009.  Her bills, for the time period in question, have ranged from $81.37 to $126.47.  Ans. at 2.  



The Complainant and a male adult moved into the apartment on March 1, 2008, and established service in her name on March 3, 2008.  The Complainant avers that she immediately noticed that the electric bills were unreasonably high and contacted Duquesne to investigate.  Tr. at 11.  Duquesne advised the Complainant to check her metered usage via Duquesne’s website.  On May 8, 2008, when no one was at home, the Complainant stated that she used the website and found the usage was about 10-15 kWh per day, which the Complainant thought was high.  Tr. at 12-13, 20.  On another day, the Complainant read her meter at a time when all appliances had been turned off and noticed that it registered usage.  The Complainant thus suspected a defective meter.  Tr. at 13.  Also, the Complainant observed high usage from November 11th through 25th, even though there were no occupants in the apartment and all appliances were turned off except for the refrigerator.  Tr. at 13.  The Complainant moved out of the apartment on June 12, 2009, and is disputing her bills for the entire time that she resided therein.  Tr. at 11.  She has made no payments for electric service at that location since July 2008, due to the pendency of her Complaint.  Tr. at 21; DLC Exh. 1.



The Complainant’s apartment was one of eight rental units in an apartment building with a common basement.  Tr. at 16, 21.  The Complainant believed that the electric usage in the common basement was paid by the landlord through a house account.  Tr. at 17.  The Complainant’s apartment had three rooms and a bath, and a number of electric consuming appliances, in addition to lighting, such as a stove, average-size refrigerator, two window-unit air conditioners, an electric fan, a laptop computer, two television sets, and an electric water heater.   Tr. at 14-19.   An appliance survey was conducted by Duquesne and it showed that the Complainant had the potential to use the electricity for which she was being charged.  Tr. at 13, 19, 34-35; DLC Exh. 4.  The apartment was heated with natural gas, which was paid for by the landlord.  Tr. at 15.  


According to the Complainant, the number of household occupants (two) had not changed during the time she resided in the apartment and there had been no changes or modifications to the premises during that time.  Tr. at 14.  


Duquesne’s witness stated that electric hot water heaters and refrigerator motors consume large amounts of electricity, and these appliances continue to draw electric current even when no one is at home.  Tr. at 41, 45.



Duquesne showed that the metered usage and billing for the seven other rental units and the house account, which included the common basement, showed that no one was paying a nominal electric bill, as would occur if usage were registering on another’s meter.  DLC Exhs. 5, 5-S.  Duquesne noted that usage is quite variable, even among similarly-sized dwelling units, and is dependent on the interplay of several factors, including appliance usage and the percentage of time the dwelling is occupied.  Tr. at 29.



In addition to the appliance survey, and the review of metered usage in the apartment building, Duquesne conducted an accuracy test of the Complainant’s meter after obtaining access to the basement.  The meter test, which was done on June 2009, showed that the meter was 99.1% accurate at light load and 100.2% accurate at full load.  This result is within the 2% tolerance permitted by Commission regulations.  52 Pa. Code §57.20.  
Tr. 38-40.  DLC Exh. 3.  Duquesne also checked for any foreign wiring situation while in the basement common area.   None was observed.  Tr. 43.  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The ALJ made seventeen Findings of Fact and reached eight Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
We note that high bill complaints are governed by the “Waldron Rule.”  When the Complaint alleges a high-billing dispute, a Complainant’s initial burden of production is governed by Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).  In Waldron, the Commission concluded that a Complainant may establish a prima facie case, i.e., satisfy the initial burden of production, by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  Upon the submission of such evidence, the burden of going forward with evidence shifts to the utility.  If a utility fails to rebut such evidence, then a Complainant would prevail.  If the utility has placed into the record evidence to rebut a Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, a Complainant must rebut the utility’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the burden of proof never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron.


Based upon the standards set forth in Waldron and Replogle, supra, we agree with the ALJ that the Complainant has not established a prima facie case of overbilling, and therefore, the burden of going forward to rebut any prima facie case did not shift to Duquesne.  While the Complainant established the first criterion in Waldron, supra, which is that the number of occupants did not change, she failed to establish that her potential for energy utilization was low, or at least lower than would justify her average electric bills of about $108.80 per month during the disputed period.  DLC xh. 1.  The Complainant was unable to establish the third criterion, which is that her prior billing history at the residence showed no previous abnormalities.  Since the Complainant disputed all of her bills at the apartment, there simply was no normal reading “baseline” for comparison purposes to show that the disputed period usage was abnormally high.  (See, Very v. Columbia Gas of Pennsylvania, Inc.,
 holding that complainant did not establish a prima facie case of overbilling when, inter alia, there was no “baseline” for comparison purposes).  As argued by Duquesne in its Main Brief, the Complainant’s entire case was based upon a subjective assessment as to what the bill should be rather than objective evidence of low usage.
For example, the Complainant characterized 10-15 kWh usage on November 8, 2008, when the apartment was unoccupied, as high, but it was actually considerably lower than her 26.19 kWh per day average daily consumption, based on the account history.  DLC Ex. 1.  The Complainant also contended that the meter continued to register usage when the appliances were shut off, and that her bill was high even when no one was home for half the month.  In this instance, the Complainant did not account for the energy usage from the electric water heater and the refrigerator, and thus failed to reflect her own energy utilization potential.  I.D. at 8.
The Complainant’s Exceptions provide no basis for modifying the ALJ’s Initial Decision.  In her Exceptions, the Complainant restates the same arguments that were raised in her Complaint or makes statements that are not supported by the record. The record in this matter is closed, and we will not consider any Exceptions that seek to introduce new facts into the record.  52 Pa. Code § 5.431(b).  The Complainant reiterates that the Commission took almost a year to decide her Complaint, and then immediately denied the Complaint.  She also poses the question as to why the other tenants’ bills are half as much as hers.  Exc. at 1.  A review of the other tenants’ metered usage shows a couple of accounts with lesser usage, but most accounts used an amount of electricity comparable to that used by the Complainant.   DLC Exhs. 5, 5-S.  This comparison fails to show that the Complainant was being charged for someone else’s usage.


Upon review and consideration of the record evidence, we shall deny the Complainant’s Exceptions.  We conclude that the Complainant has failed to carry her burden of proving that she was incorrectly billed by Duquesne.  The amount owed on Complainant’s account from usage at the residence is $1,373.66, which has been transferred to her new address.  DLC Ex. 1.  The Complainant did not request a payment agreement as part of her Complaint, although one was previously established by BCS in the informal complaint decision from which Complainant appealed.  Findings of Fact No. 17.


According to Section 1405 of the Code, 66 Pa. C.S. §1405, regarding payment arrangements, the pertinent part reads:

   (b) LENGTH OF PAYMENT AGREEMENTS.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   
(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

   
(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   
(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

  
(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.


The BCS determined that the Complainant was a Level 1 household and therefore, gave the Complainant five years (60 months) to resolve the unpaid balance on the account.  We agree with the BCS’ decision and direct the Complainant to pay her regular monthly budget amount plus an amount that will retire the Complainant’s arrearage within 60 months, equal to 1/60 of the Complainant’s unpaid balance on the account.
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which dismisses the Complaint; THEREFORE,
IT IS ORDERED:


1.
That the Exceptions of Terra Fabec to the Initial Decision of Administrative Law Judge Kandace F. Melillo are denied. 
2.
That the Formal Complaint of Terra Fabec against Duquesne Light Company is dismissed.



3.
That the Initial Decision of Administrative Law Judge 

Kandace F. Melillo is adopted, consistent with this Opinion and Order.



4.
That the payment arrangement issued by the Bureau of Consumer Services that requires Terra Fabec to pay off the arrearage for electric service in sixty (60) months, pursuant to 66 Pa. C.S. §1405(b), is established.



5.
That this proceeding be marked closed.
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)

ORDER ADOPTED: May 20, 2010
ORDER ENTERED: May 21, 2010
	�	Since the Complainant did not initially serve Duquesne with a copy of her Exceptions, the Commission, by Letter dated February 1, 2010, served a copy of those Exceptions on Duquesne, and Duquesne was afforded ten days from that date in which to file Reply Exceptions.  





	�	Very v. Columbia Gas of PA, Inc., Docket No. F-01693602, Final Order entered August 31, 2005.
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