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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Armina Temple (Ms. Temple or Complainant), filed on March 8, 2010, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Charles E. Rainey, issued on February 26, 2010.  No Reply Exceptions were filed. 
History of the Proceeding


On July 16, 2009, Ms. Temple filed a Formal Complaint (Complaint) with the Commission against Philadelphia Gas Works (PGW or Respondent), alleging that she was overbilled.  I.D. at 1.



By Hearing Cancellation/Reschedule Notice dated December 29, 2009, ALJ Rainey was assigned to this case and the Parties were notified that a hearing was scheduled for February 8, 2010.  On January 5, 2010, the ALJ issued a Prehearing Order indicating the hearing date as well as the procedure for requesting a continuance.  I.D. at 1.



Complainant failed to appear at the scheduled hearing on February 8, 2010, and she did not withdraw her complaint prior to the scheduled hearing or obtain a continuance.  Respondent was represented by counsel who moved to dismiss the Complaint with prejudice for failure to prosecute.  The record closed on February 9, 2010.  I.D. at 1; Findings of Fact Nos. 1-3.  


The ALJ granted Respondent’s motion and dismissed the Complaint with prejudice.  I.D. at 3.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

The ALJ made three Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
Ms. Temple filed an exception indicating that she did not attend the hearing due to illness.  Ms. Temple stated she had surgery and was still ill because of it.  Ms. Temple states that her doctor is writing a letter to this effect but such letter has not been received by the Commission.  Exc. at 1.
We agree with the ALJ that since Complainant failed to appear for the scheduled hearing, she waived her opportunity to participate in the hearing.  We note that a complaint may be dismissed for lack of prosecution, i.e. the complainant’s failure to appear at a hearing and sustain her burden of proof.  Darling v. Philadelphia Electric Co., at Docket No. F-00161139 (Order entered November 16, 1993).
Conclusion
Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s decision that dismisses the Complaint with prejudice;  THEREFORE,


IT IS ORDERED:
1.
That the Initial Decision of Administrative Law Judge Charles E. Rainey is adopted consistent with this Opinion and Order.


2.
That the Exceptions of Armina Temple are denied, consistent with this Opinion and Order.


3.
That the Complaint of Armina Temple against Philadelphia Gas Works at Docket Number C-2009-2119333 is dismissed.


4.
That the record at Docket Number C-2009-2119333 be marked closed. 
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BY THE COMMISSION,








Rosemary Chiavetta







Secretary
(SEAL)
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