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HISTORY OF THE PROCEEDING



On August 3, 2009, Toni Harris (“Harris” or the “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or the “Respondent”) alleging, among other things:  that there are incorrect charges on her bill; that someone used her name, without her permission, to establish an electric account with the Respondent for service at 882 N. 41st Street, 1st RR, in Philadelphia; that she wants the Respondent to conduct an investigation and find out who initiated the account; and that she thinks that her mother was the person who initiated the account.  The Complainant requested a telephonic hearing because she works and she does not drive.



On August 27, 2009, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent averred that the service at 882 N. 41st Street, 1st RR, in Philadelphia, was in the Complainant’s name from August 24, 2005, until December 8, 2006.  The final bill for $1,364.37 was mailed to the service address.  The Respondent stated that the Complainant initiated service at 328 Marks Street, 2nd floor, in Darby, effective October 2, 2008.  The Respondent transferred the unpaid balance of $1,422.92, which included $58.55 in late fees, into the Complainant’s current account on October 2, 2008.  The Respondent averred that it initiated a former address dispute when the Complainant denied responsibility for the former address debt.  The Respondent contended that the information regarding the Complainant’s incarceration and the police report were insufficient to show that the Complainant was not responsible for the bill.  


The initial hearing in this matter was held on January 19, 2010, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Toni Harris, testified, by telephone, in support of the complaint.  Ken Massey, Esquire, represented the Respondent.  The Respondent presented one witness, Renee Tarpley, a regulatory assessor for the Respondent, who sponsored seven exhibits:  PECO Exhibit 1 – Complainant’s account statement for residential gas and electric service at 328 Marks Street, 2nd floor, in Darby, from October 2008 through December 2009; PECO Exhibit 2 –final account statement for the Complainant for electric service at 882 N. 41st Street, 1st RR, in Philadelphia, PA; PECO Exhibit 3 – police complaint or incident report dated October 31, 2008; PECO Exhibit 4 – note from George W. Hill Correctional facility regarding incarceration dates in 2005 and 2006 for the Complainant; PECO Exhibit 5 – note from Sharon Hill Adult probation regarding the Complainant’s incarceration in February and March 2006; PECO Exhibit 6 – pay stub dated May 21, 2005; and PECO Exhibit 7 – the Bureau of Consumer Services Decision, dated June 29, 2009.


The record in this case consists of 21 pages of transcripted testimony and seven exhibits.  The record closed on February 2, 2010.
FINDINGS OF FACT



1.
The Complainant is Toni Harris, 328 Marks Avenue, Apartment B, Darby, PA 19023.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has lived at 328 Marks Street, 2nd floor, in Darby, PA, since October 2008 (Tr. 6).



4.
When the Complainant called the Respondent to initiate utility service in her name in October 2008, she was told that she had an outstanding bill at a Philadelphia address (Tr. 7).  



5.
The Respondent initiated service in the Complainant’s name on August 24, 2005 for 882 N. 41st Street, 1st RR, in Philadelphia at account number 78160-01902 (Tr. 14; PECO Ex. 2).



6.
The service at 882 N. 41st Street, 1st RR, in Philadelphia was terminated on December 8, 2006 (Tr. 14; PECO Ex. 2). 



7.
The final bill for 882 N. 41st Street, 1st RR, in Philadelphia was in the amount of $1,442.92 (Tr. 13, 14). 


8.
In October 2008 the Complainant established electric and gas service in her name at 328 Marks Avenue, Apartment B, Darby, PA at account number 80355-69056 (Tr. 7, 12, 13; PECO Ex. 1).



9.
In October 2008, the Complainant established her electric and gas service with the Respondent for Marks Avenue by telephone (Tr. 9).


10.
The Complainant never went to the PECO office to give them proof of her identity (Tr. 9).



11.
On October 2, 2008, the Respondent transferred the unpaid balance, in the amount of $1,442.92 from the 882 N. 41st Street, 1st RR, in Philadelphia account into the 328 Marks Street, 2nd floor, in Darby (Tr. 13, 14; PECO Ex. 1, 2, 7).


12.
The Complainant filed a complaint or incident report with the Philadelphia Police Department on October 31, 2008 alleging that an unknown person initiated utility service in her name and accrued a bill of $1,431.25 (Tr. 8; PECO Ex. 3). 


13.
After investigating the informal complaint, the Bureau of Consumer Services investigator concluded that the bills were correct as rendered.  In the Bureau of Consumer Services’ decision, dated June 29, 2009, the Complainant was ordered to pay the $142.00 budget bill plus $116.00 a month on the arrearage for a total of $258.00 beginning in August 2009 (Tr. 18, 19; PECO Ex. 7). 



14.
At the time of the hearing, the Complainant’s outstanding balance for service at 328 Marks Street, 2nd floor, in Darby was $1,037.38.  The total outstanding balance was $2,468.63 (Tr. 13; PECO Ex. 1, 7).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal’ value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C. S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. Ct 23, 480 A.2d 382 (1984).



The Complainant denied that she is responsible for the bill in the amount of $1,442.92 for service to 882 N. 41st  Street, 1st RR in Philadelphia, PA (Tr. 6-10).  


The Complainant testified that she lived in Florida from 1992 to 1994.  She said that she moved to 56 Mermont Circle in Darby, PA, with a female friend in 1994 (Tr. 7).  She stated that she lived at the Mermont Circle address between 1994 and October 2009 when she was not in prison.  She testified that she was in prison from May 26, 2005, through November 28, 2005, and February 26, 2006, through March 29, 2006, and April 10, 2006, through September 25, 2006 (Tr. 7-10).  


The Complainant said that she applied for utility service from PECO when she moved to 328 Marks Avenue, Apartment B, Darby, PA in October 2008 (Tr. 5, 6).  She denied having utility service in her name prior to October 2008.  Thus, she was surprised when the Respondent informed her that she had a past due bill for service at 41st Street (Tr. 7).  The Complainant said that she never lived at that location, never authorized anyone to establish service in her name at that address and did not know who lived at that property (Tr. 8).  The Complainant sent the Respondent documents with hand written dates to show that she was incarcerated on three occasions between May 2005 and September 2006 (Tr.5; PECO Ex. 4, 5, 6).  


When the Complainant initiated service at Marks Avenue, she did not go to the Respondent’s office and show them her identification.  She established the service by telephone (Tr. 9). 



After the Respondent transferred the balance from the 41st street account to the Complainant’s current account, the Complainant filed a complaint, on October 31, 2008, with the Philadelphia police alleging that an unknown person established utility service in her name without her permission (Tr. 8: PECO Ex. 3).  



At the hearing, the Complainant testified that she thought her mother lived at the 41st Street address during the relevant time period (Tr. 8, 10).  



Renee Tarpley, a senior regulatory assessor for the Respondent testified that the Respondent transferred the unpaid balance, in the amount of $1,442.92 from the 882 N. 41st Street account into the 328 Marks Street account on October 2, 2008, (Tr. 13, 14; PECO Ex. 1, 2).


Ms. Tarpley stated that according to the Respondent’s records, the Complainant initiated service at the 41st Street address on August 24, 2005 (Tr. 14).  The service was terminated on December 8, 2006 (Tr. 14).


The Respondent submitted notes from George Hill Correctional Facility stating the Complainant was incarcerated from May 26, 2005 through November 28, 2005, from February 26, 2006 through March 29, 2006 and from April 10, 2006 through September 25, 2006 (Tr. 15, 16; PECO Ex. 4, 5, 6).  Ms. Tarpley testified that even if the Complainant was not at the service address during 2005, she could have initiated service by telephone or on-line (Tr. 16).  In addition, Ms. Tarpley noted that on the complaint that the Complainant filed with the Philadelphia Police Department on October 31, 2008, the date of occurrence is listed as September 3, 2008 (Tr. 15; PECO Ex. 3).  Ms. Tarpley stated that the BCS investigator sent the police complaint and the documents regarding incarceration to the Respondent on June 24, 2009 (Tr. 14, 17; PECO Ex. 3, 4, 5, 6).  Ms. Tarpley testified that the documents were not sufficient to prove that the Complainant did not establish the service for the 41st Street address (Tr. 18).  Ms. Tarpley stated that she tried to contact the Complainant to obtain additional evidence but she could not reach her at the number on the complaint (Tr. 18).  Consequently, the Respondent’s position is that the Complainant has failed to provide evidence to show that she is not responsible for the bill.


The Bureau of Consumer Services decision indicated that the Complainant did not supply supporting documents to prove her case (Tr. 18, 19; PECO Ex. 7). 


The Complainant has testified that she was living at Mermont Street or incarcerated during the time the service was provided to 882 N. 41st Street, 1st RR, in Philadelphia.  She did not send any exhibits for the hearing (Tr. 5).  In addition, she did not appear at the hearing in person because she requested a telephonic hearing.  Consequently, the undersigned, the Respondent’s counsel and the Respondent’s witness did not see the Complainant.  Based on her testimony, she has never presented her identification or proof of her address in person.  



The information that she submitted to the Respondent to show the dates that she was incarcerated was not authenticated and was not sufficient to corroborate her testimony.  Therefore, she has failed to submit any identification or documents to verify her address or her identity.  


The Complainant stated that she lived a Mermont Circle with a friend.  She failed to identify the person or have the friend testify on her behalf.  No documents were submitted to prove that she lived at this address (Tr. 7).  


Furthermore, the Complainant said that she thought that her mother might have lived at the 41st Street address.  However, she did not provide any evidence to support her statement. 



After reviewing the evidence presented in this matter, the undersigned has concluded that the Complainant failed to meet her burden of proving that she is not responsible for the bill.


Based on the evidence in the record, the Complainant is responsible for the outstanding balance which includes the final bill for the 41st Street account in the amount of $1,422.92. 


Accordingly, the complaint is dismissed in its entirety.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
That the Complainant failed to sustain her burden of proof. 
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Toni Harris against the PECO Energy Company at Docket F-2009-2123519 is dismissed in its entirety.



2
That this record in this case is marked closed.

Date:
May 4, 2010


_________________________________________






Cynthia Williams Fordham






Administrative Law Judge
16
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