BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Raymond Stevenson




:








:





v.





: 
C-2010-2153882







:

PECO Energy Company



:






INITIAL DECISION
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Administrative Law Judge

HISTORY OF THE PROCEEDING

On January 22, 2010, Raymond Stevenson (Complainant) filed a Complaint against PECO Energy Company (Respondent or PECO) alleging that there were incorrect charges on his bill and seeking a payment agreement for the amount he believed he is responsible for after notifying PECO of his move-out date.  
PECO duly filed an Answer denying that there were incorrect charges on Complainant’s account; and averring, inter alia, that Complainant initiated service at 1729 Marlton Street, Apt. 103, Philadelphia, PA, effective December 15, 2006; that service was disconnected at Complainant’s request on March 24, 2008; that a bill in the amount of $480.93 was mailed to Complainant at the Marlton Street address; and that a final balance of $505.05 which included $24.12 in late fees was transferred to an uncollectable account on September 22, 2008.  In addition, PECO denied that Complainant requested service discontinuance prior to March 24, 2008 and therefore, pursuant to 52 Pa Code § 56.16(a) Complainant is responsible for the unpaid balance.  
By Hearing Notice dated March 18, 2010, the parties were notified that an Initial Hearing in this case was scheduled for 1:30 pm on April 21, 2010 in an available 4th floor Hearing Room, 801 Market Street, Philadelphia, PA.  The Hearing Notice notified the parties that the hearing in this matter was one of several scheduled at that time and that the parties should expect to be present in the hearing room until their case was called.  The Hearing Notice also advised Complainant that the case would be dismissed if Complainant was not present and prepared to go forward with the case when it is called for hearing.  
On the date, time and place of the hearing, Complainant’s case was called for hearing.  Complainant failed to appear either in person or by counsel.  Respondent appeared by counsel, and had one witness with him.  
Counsel for Respondent moved for dismissal of the case with prejudice for Complainant’s failure to appear to prosecute his case.  The motion was taken under advisement, and the record was closed on April 21, 2010.  

FINDINGS OF FACT

1.
Complainant is Raymond Stevenson of 1332 Van Kirk Street, Philadelphia, PA  19149. 
2.
Respondent is PECO Energy Company (PECO) which provided residential electric service to Complainant at his former address 1729 Marlton Street, Apt 103, Philadelphia, PA.
3.
As of December 17, 2009, i.e., the date of the filing of Complainant’s Notification of Intent to Appeal the decision of the Commission’s Bureau of Consumer Services, Complainant indicated that his address was 1332 Van Kirk Street, Philadelphia, PA  19149.  
4.
By written Hearing Notice dated March 18, 2010, Complainant was notified that a hearing was scheduled to be held on April 21, 2010 at 1:30 pm in an available 4th floor Hearing Room, 801 Market Street, Philadelphia, PA.  The notice was sent by first-class mail to Complainant at the Van Kirk Street address provided by him in his Notification of Intent to Appeal the decision of the Commission’s Bureau of Consumer Services. 

5.
The United States Postal Service did not return this Notice.  
6.
Complainant failed to appear for the hearing either in person or by counsel at the time and place scheduled for the hearing.

7.
Counsel for Respondent moved that the Complaint be dismissed with prejudice for lack of prosecution.

8.
The motion was taken under advisement and the record was closed on April 21, 2010.  

DISCUSSION

In the instant matter, Complainant seeks a payment arrangement for the balance of his account up to the time he allegedly gave PECO notice of his move-out date from 1729 Marlton Street, Apt. 103, Philadelphia, PA.  PECO denies that Complainant requested service discontinuance prior to the service disconnection date of March 24, 2008.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 PA C.S. § 332(a).  To satisfy this burden, Complainant must show that the utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990, alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d (1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. Of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (1984).  
Furthermore, administrative agencies, such as the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.   Schneider v. PA PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994). 

The Hearing Notice was mailed to the Complainant at the address listed in his Notice of Intent to Appeal form and was not returned to the Commission by the post office.  Accordingly, it must be presumed that this mail, which was sent in the ordinary course of business, was received by the addressee.  Berkowitz v. Mayflower Securities, Inc., 445 Pa. 531, A.2d 584 (1974); Meiedierck v. Miller, 394 Pa. 484, 147 A.2d 406 (1959); Samaras v. Hartwick, 698 A.2d 71 (Pa. Superior Ct. 1997); and Judge v. Celina Mutual Insurance Co., 303 Pa. Superior Ct. 221, 444 A.2d 658 (1982).  Therefore, Complainant is deemed to have received this notice and had sufficient notice of the date, time and place of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Company of Pennsylvania, Opinion and Order entered October 2, 1993 at Docket No. F-00161106


On the date and at the time and place of the hearing, Complainant did not appear either in person or by counsel; nor did Complainant communicate any reason for his absence.  Under these circumstances, it appears that Complainant had ample opportunity to appear and be heard in this proceeding, but failed to timely do so.  Therefore, the due process of rights of Complainant have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).  


By reason of all of the foregoing, the Complaint will be dismissed, with prejudice, for Complainant’s failure to prosecute.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.

2.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994). 

3.
The due process rights of Complainant have been fully protected in this proceeding.
4.
By failing to appear and be heard on his Complaint, Complainant has failed to meet his burden of proving that he is entitled to relief.  66 Pa.C.S. § 332(a).
ORDER

THEREFORE,

IT IS ORDERED:
1.
That the Motion of PECO Energy Company to dismiss the Complaint of Raymond Stevenson at Docket Number C-2010-2153882 is hereby granted.
2.
That the Complaint of Raymond Stevenson against PECO Energy Company at Docket No. C-2010-2153882 is hereby dismissed with prejudice. 

3.
That the record in this matter be marked closed.

	Date:
	April 27, 2010
	
	

	
	
	
	Herbert Smolen
Administrative Law Judge
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