BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Marjorie Adderley 					:
								:
	v.	:	F-2009-2113587
		:
PECO Energy Company				:



INITIAL DECISION

Before
Eranda Vero
Special Agent

HISTORY OF THE PROCEEDING


On June 10, 2009, Marjorie Adderley (Ms. Adderley or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO, the Company or Respondent) alleging her inability to pay her electric bills and that she received notice that her electric service is being terminated.  Complaint ¶ 4 (A).  As relief, she requests that the Commission establish a payment arrangement for her.  Complaint ¶ 5.

This Complaint is a timely appeal of the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) on May 15, 2009, at BCS Case No. 2523203.

On July 10, 2009, Respondent filed an Answer denying the material allegations of the Complaint and alleging that Complainant was enrolled in PECO’s Customer Assistance Program (CAP) and received a 50% discount on the first 500 kWh of electric service each monthly billing cycle. Answer ¶ 4.

An Initial Telephone Hearing Notice dated September 10, 2009, advised the parties that an initial telephonic hearing was scheduled for Wednesday, December 9, 2009, and that they could lose the case if they failed to appear for the hearing.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.  

A Prehearing Order was issued on September 11, 2009, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents prior to the hearing.  The Prehearing Order reminded the parties of their responsibility to advise the presiding officer of any change in the telephone number at which they were to be contacted. 

In accordance with the provisions of the Prehearing Order, Respondent submitted three copies of seven (7) proposed exhibits for possible use at the hearing. 

The telephone hearing convened as scheduled on Wednesday, December 9, 2009, at 10:00 a.m.[footnoteRef:1]   Marjorie Adderley appeared pro se and testified on behalf of the Complaint.  Ken Massey, Esq., represented the Respondent which sponsored seven (7) exhibits and presented the testimony of Nadine Tillman, who is a regulatory assessor for Respondent assigned to review customer complaints.   [1:  The hearing was recorded on tape, no court reporter being present.
] 


During the hearing, it was confirmed that Ms. Adderley participates in PECO’s Customer Assistance Program (CAP).  Complainant was informed that, pursuant to 66 Pa. C.S. §§ 1401 et seq., the Commission lacks authority to issue a payment arrangement on her behalf.  Complainant stated that she is confused with regard to the CAP terms and the bills that she has been receiving from Respondent.  The hearing proceeded with Ms. Tillman’s testimony regarding the Company’s CAP program, Complainant’s enrollment in the program and PECO’s billing practice.  

At the end of the hearing, Complainant requested and was allowed to submit copies of the bills she receives from Respondent as late-filed.  On December 15, 2009, Ms. Adderley submitted via fax what has been marked Complainant late-filed Exhibit 1.  On December 18, 2009, Respondent filed PECO late-filed Exhibit 8, which is a sample “budget billing” letter sent to customers enrolled in the budget billing program.  As it was unclear whether Ms. Adderley had served a copy of Complainant late-filed Exhibit 1 upon the Respondent, I mailed a copy of the Exhibit to Mr. Massey on January 7, 2010, along with a cover letter informing the Respondent that it had until January 20, 2010, to file any written objections to the admission of Complainant late-filed Exhibit 1 into the record of this case.  No objections having been received by either party, PECO Exhibits 1-7, along with PECO late-filed Exhibit 8 and Complainant late-filed Exhibit 1, are admitted into the record of this case.  The record closed on January 20, 2010.

FINDINGS OF FACT

1.	Complainant is Marjorie Adderley, who resides at 7553 Gilbert Street, Philadelphia, PA 19150 (Service Address).

2.	Respondent is PECO Energy Company.

3.	On April 21, 2009, Complainant filed an informal complaint with the Commission’s BCS, BCS Case No. 2523203 alleging her inability to pay her electric bills and requesting that the Commission establish a payment arrangement for her.  PECO Exhibit 6.

4.	On May 15, 2009, BCS issued an informal decision in BCS Case No. 2523203 denying Ms. Adderley’s request for a payment arrangement after finding that Complaint was a CAP customer and had defaulted on a Company-issued payment arrangement. Id.

5.	On June 10, 2009, Ms. Adderley filed a Complaint with the Commission appealing the BCS informal decision at BCS Case No. 2523203, and requesting that the Commission establish a payment arrangement for her.

6.	Complainant has participated in Respondent’s Consumer Assistance Program (CAP) since 1996.  Her last recertification occurred on May 27, 2008.  PECO Exhibit 2.

7.	On May 27, 2008, Complainant reported to Respondent an income of $650.00 per month for a household of two.  PECO Exhibit 3.

8.	On June 10, 2009, Complainant reported to Respondent a monthly income of $1,332.50 for a household of one.  Id.

9.	On June 11, 2009, Complainant’s CAP terms were changed.  Based on her reported income and household size she was moved from Tier-D to Tier-E of the CAP program and currently receives a 25% discount on the first 500 kWh of electricity used each month.  Id. 

10.	PECO customers enrolled in the CAP program receive one bill each month.  The CAP rate is reflected on the bill, but there is not a separate CAP bill sent to the customers.  Tillman Testimony.

11.	Complainant’s entire account balance consists of CAP arrears.  Tillman Testimony.

12.	Complainant has a history of making timely payments every month, but the payments are not in full.  Tillman Testimony.

13.	From 2000 to 2007, Complainant has entered into and defaulted on five (5) separate payment arrangements issued by PECO on May 17, 2000, October 26, 2001, April 21, 2003, February 2, 2005, and August 17, 2007, respectively.  PECO Exhibit 4.

14.	The last payment arrangement with the Company was defaulted on or around April 14, 2009, and Complainant’s service was terminated for nonpayment on April 21, 2009.  PECO Exhibits 1 and 5 and Tillman Testimony.

15.	Ms. Adderley’s service was restored on May 1, 2009 after the Company received a medical certificate, and Complainant was placed on budget billing while still participating in PECO’s CAP program.  PECO Exhibits 1 and 5.

16.	While participating in the Company’s budget billing program, a customer is billed on her average electricity consumption during the previous 12 months.  Tillman Testimony.

17.	The rules of the budget bill plan are explained to a customer participating on the plan through a letter that PECO sends to the customer prior to the beginning of the budget plan.  The letter specifically states that “In order to go on the budget plan your account must be paid up to date.”  PECO late-filed Exhibit 8.

18.	Complainant was removed from budget billing in August of 2009.  PECO Exhibit 1.  

19.	She is currently billed based on her current electricity usage.  Id. 

20.	As of the day of the hearing, Complainant’s account balance with the Respondent was $8,905.14.  PECO Exhibit 1.  

DISCUSSION
		
In her Formal Complaint, Ms. Adderley alleges that she is unable to pay her electric bills and requests that the Commission establish a payment arrangement for her.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Act reads as follows:

(c)	Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).

The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  

Section 1403 of the Public Utility Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

Ms. Adderley’s entire account balance with PECO consists of CAP arrears.  Tillman Testimony.  Complainant has participated in Respondent’s Consumer Assistance Program (CAP) since 1996.  Her last recertification occurred on May 27, 2008.  PECO Exhibit 2.  On May 27, 2008, Complainant reported to Respondent an income of $650.00 per month for a household of two.  PECO Exhibit 3.  On June 10, 2009, Complainant reported to Respondent a monthly income of $1,332.50 for a household of one.  Id.  On June 11, 2009, Complainant’s CAP terms were changed.  Based on her reported income and household size, she was moved from Tier-D to Tier-E of the CAP program and currently receives a 25% discount on the first 500 kWh of electricity used each month.  Id.  

The discount received by a customer enrolled in PECO’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  PECO’s CAP program meets the requirements of 66 Pa. C.S. § 1403 and therefore, the Commission lacks the authority to establish a payment arrangement for Complainant. 

While the Complainant did not dispute that she was currently enrolled in PECO’s CAP program at the hearing, she stated that she is confused with regard to the CAP terms and the bills that she has been receiving from Respondent.  In particular, Ms. Adderley testified that after her service was terminated in April of 2009, she contacted the Company in an attempt to address the balance accumulated on her account.  She stated that a Respondent representative enrolled her in a new plan, and that, since then, she has been receiving two bills from PECO each month.  According to her, one is a bill showing the entire balance owed in her account, and the other is a bill[footnoteRef:2] she receives each month from PECO informing her that her electric service will be terminated unless she pays a certain amount, by a certain date.   [2:  Ms. Adderley alternately referred to this as a bill or “a recording.”] 


In response to Ms. Adderley’s statements, Ms. Tilman explained that PECO customers enrolled in the CAP program receive one bill each month.  The CAP rate is reflected on the bill, and PECO does not send separate CAP bill to the customers.  In addition, Ms. Tillman testified that from 2000 to 2007, Complainant has entered into and defaulted on five (5) separate payment arrangements issued by PECO on May 17, 2000, October 26, 2001, April 21, 2003, February 2, 2005, and August 17, 2007, respectively.  PECO Exhibit 4.  The last payment arrangement with the Company was defaulted on or around April 14, 2009, and Complainant’s service was terminated for nonpayment on April 21, 2009.  PECO Exhibits 1 and 5 and Tillman Testimony.  Ms. Adderley’s service was restored on May 1, 2009, after the Company received a medical certificate, and Complainant was placed on budget billing while still participating in PECO’s CAP program.  PECO Exhibits 1 and 5.  While participating in the Company’s budget bill plan, a customer is billed on her average electricity consumption during the previous 12 months.  Tillman Testimony.  The rules of the budget bill plan are explained to a customer participating on the plan through a letter that PECO sends to the customer prior to the beginning of the budget plan.  Id.  The letter specifically states that “In order to go on the budget plan your account must be paid up to date.”  PECO late-filed Exhibit 8.

Complainant stated that she never received a letter from PECO explaining the budget bill plan to her.  While the Respondent was unable to provide the actual budget billing letter sent to Complainant upon her enrollment in the plan, it submitted, as PECO late-filed Exhibit 8, a sample “budget billing” letter that the Respondent sends to customers enrolled in the budget billing program during its course of business.[footnoteRef:3]  Furthermore, Complainant testified that after her service was restored in May of 2009, she contacted the Company and was enrolled in a different program (other than CAP).  Her enrollment in the budget bill plan appears to be the result of her own actions to address the termination notice received on April 7, 2009.   Therefore, it is reasonable to conclude that Ms. Adderley had an opportunity to learn, or at least inquire after, the terms of the new plan, i.e. the budget bill plan she was just enrolled in.  [3:  In the cover letter attached to PECO late-filed Exhibit 8, Mr. Massey stated that PECO does not store the actual budget billing letters sent to each customer, including Complainant.] 


With regard to Ms. Adderley’s claim that she has been receiving two bills each month from Respondent, Ms. Tillman testified that PECO has one billing system which prepares the customers’ monthly bills.  However, it is not unusual for a customer to receive other documentations from PECO such as termination notices, collection notices, or reminder notices, but these are not bills.  Tillman Testimony. 

Complainant late-filed Exhibit 1, which purports to prove Ms. Adderley’s claim of receiving two separate bills each month from Respondent, in fact supports PECO’s position as to the nature of the documents that Complainant receives each month from the Company.  Complainant late-filed Exhibit 1 consists, in its entirety, of the following: 
· Cover pages; 

· PECO bill issued on 05/13/2009, showing the total amount owed of $8,852.90; 

· Reminder Notice issued on 07/08/2009, which states in pertinent part: “We Have Not Received Your Payment! We previously sent you a letter concerning you past due CAP Rate Budget charges in the amount of $102.00.  If we do not receive your payment immediately: 1. You Will Be Removed From Budget Billing; 2. We Will Shut Your Service Off After Sending The Required Notices;”

· PECO bill issued on 07/14/2009, showing the total amount owed of $8,928.34; 

· Ten Day Shut Off Notice issued on 08/06/2009, which states in pertinent part “We will NOT shut off your gas/electric service if you do ONE of the following: Pay $111.38 in full before August 20, 2009…;”
· PECO bill issued on 08/12/2009, showing the total amount owed of $9,065.01; 

· PECO bill issued on 09/11/2009, showing the total amount owed of $9,089.65; 

· Ten Day Shut Off Notice issued on 10/06/2009, which states in pertinent part “We will NOT shut off your gas/electric service if you do ONE of the following: Pay $135.70 in full before October 20, 2009…;”

· PECO bill issued on 10/12/2009, showing the total amount owed of $9,057.93;
 
· PECO bill issued on 11/10/2009, showing the total amount owed of $8,905.14.


Complainant late-filed Exhibit 1 fails to show that PECO sent Ms. Adderley more than one bill a month.  On the months when she has received two documents from PECO, one has been a bill and the other a reminder notice or a termination notice requesting Complainant to do exactly what they state, i.e. pay a certain amount by a certain date in order to prevent termination of service.

Upon review of the record in this case, I conclude that Complainant was on budget billing for only two months.  She was removed from PECO’s budget bill plan in August of 2009, because she failed to make a full or timely payment of the bill due August 5, 2009.[footnoteRef:4]  PECO Exhibit 1.  She is presently billed based on her current electricity usage with her monthly bills reflecting the CAP discount rate.  Id.  [4:  Ms. Tillman testified that the main reason why a PECO customer is removed from budget billing is because of nonpayment, and PECO Exhibit 1 shows payment for the July bill, due August 5, 2009, posted on August 18, 2009.  ] 


For the reasons stated above Ms. Adderley’s Complaint will be dismissed in its entirety with prejudice.  


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. Complainants had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).

3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq., applies to this proceeding.

4. 	 Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa. C.S. § 1405(c).


ORDER


THEREFORE, 

IT IS ORDERED:

1.	That the Formal Complaint filed by Marjorie Adderley against PECO Energy Company at Docket No. F-2009-2113587 is dismissed in its entirety, with prejudice.

2.	That the record at Docket No. F-2009-2113587 is marked closed.


Dated:		May 19, 2010				_____________________________
							Eranda Vero	
							Special Agent



11

