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	OPINION AND ORDER


	BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, issued on December 23, 2009.  The proceeding concerns a Formal Complaint (Complaint) filed by Jill Monahan (Complainant) with the Commission against Columbia Gas of Pennsylvania, Inc. (Columbia).  In her Complaint, the Complainant alleged that she was not responsible for payment of the gas bill arrearages from September 2008 through the end of January 2009, because she was not listed as the ratepayer for the account during this time period.


In the Initial Decision, the ALJ sustained the Complaint because, according to the ALJ, Columbia failed to provide evidence that the Complainant resided at the address for the period in question.  The ALJ refused to consider the portion of Columbia’s Answer in which it admitted that the Complainant moved into the address on September 1, 2008, because Columbia stated the date as being September 1, 2009.
I.D. at 7.
No Exceptions were filed.  Nevertheless, we have exercised our right to review the Initial Decision, pursuant to 66 Pa. C.S. § 332(h).  For the reasons set forth below, we shall reverse the Initial Decision consistent with this Opinion and Order.

History of the Proceeding


On May 21, 2009, the Complainant filed a Formal Complaint against Columbia.  The Complaint is an appeal of an informal decision, dated April 1, 2009, by the Commission’s Bureau of Consumer Services (BCS) in BCS Case No. 2509532.  In that case, BCS decided that the Complainant was to pay a special budget amount of $227.00 per month.  The special budget amount included a regular budget amount of $162.00 plus $65.00 toward the account balance (1/24th of the balance).

In her Complaint, the Complainant stated that she moved into the residence on September 1, 2008, with a roommate, Devin Montgomery.  She went on to state that Mr. Montgomery moved out of the residence on February 8, 2009, and she signed a new lease agreement on February 27, 2009.  She claimed that she was not responsible for payment of the gas bill arrearages for service provided from September 2008 through the end of January 2009, because Devin Montgomery was listed as the ratepayer for the account during this time period.  When Mr. Montgomery moved out of the residence, she called Columbia and asked for the account to be put in her name.
On June 24, 2009, Columbia filed an Answer, in which it admitted that the Complainant “moved into” the residence on September 1, 2009.  Columbia averred that the Complainant was an occupant of the residence for the time the gas service bills accrued.  As such, Columbia argued that because she benefitted from the service, she is responsible for the full amount of the gas service bills.  Ans. at 1.


The telephonic hearing convened on September 10, 2009.  The Complainant appeared pro se and testified on her own behalf.  Columbia was represented by Counsel, presented one witness and submitted four exhibits.  The evidentiary hearing generated thirty-three pages of testimony in transcript and four Columbia exhibits. The record for the proceeding was closed on September 25, 2009.
Discussion
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  
In the Initial Decision, the ALJ found that the Complainant was not responsible for the bill for gas service provided by Columbia from September 2008 through the end of January 2009.  The ALJ concluded that Columbia failed to provide evidence that the Complainant resided there for the period in question.  I.D. at 5-6.  The ALJ dismissed the testimony of Columbia’s witness regarding the fact that Mr. Montgomery listed the Complainant as an occupant on the account from September 2, 2008 through January 31, 2009.  The ALJ also disregarded the statement in the Complainant’s Formal Complaint which attested to the fact that she moved into the residence on September 1, 2008, and the fact that Columbia admitted this averment in its Answer, but erroneously typed September 1, 2009, instead of September 1, 2008. 
I.D. at 6-7.  Accordingly, the ALJ sustained the Complaint.


We do not agree with the ALJ’s findings.  We believe the ALJ erred in finding that the Complainant established a prima facie case, and that she is not liable for the gas service used at the residence from September 2008 through the end of January 2009.  During the Initial Hearing, the Complainant contradicted her averment in her Complaint and asserted that she did not move into the address until February 2009.  The Complainant referenced a lease dated February 2009, in an attempt to support this claim.  Columbia, in support of its position, asserted that the Complainant’s former boyfriend, who was the ratepayer of record, listed her as an occupant at the time the account was established on September 2, 2008.  Columbia also provided a lease dated September 2008 that was altered by the Complainant to demonstrate that the 
February 2009 lease should not be given weight.


Regarding Columbia’s Answer, we believe that Columbia’s reference to September 1, 2009, rather than September 1, 2008, was an obvious typographical error.  The Answer was filed on June 26, 2009.  Clearly, the Company did not mean that the Complainant moved into the address in question on September 1, 2009, a future date.  For this reason, the Complainant’s statement in her Complaint that she moved into the residence on September 1, 2008, should be deemed admitted pursuant to Section 5.405(c) of the Commission’s Regulations, 52 Pa. Code § 5.405, and allowed to be considered as evidence in this proceeding.  In doing so, we note that Commonwealth agencies are not bound by the strict rules of evidence.  2 Pa. C.S. § 505.


Section 1407(d) of the Code provides that a utility may require payment of any outstanding balance from an applicant for service if that applicant resided at the service address during the time the outstanding balance accrued.  
66 Pa. C.S. § 1407(d).  With the Complainant’s admission that she moved into the residence in September 2008, and given the totality of the evidence, we are of the opinion that the Complainant has not met her burden of proof and that she is in fact responsible for the payment of the gas service for the period September 2008 through the end of 

January 2009. 
Conclusion
Based upon our review of the record established in this proceeding and the statutory requirements of Chapter 14, we shall reverse the Initial Decision of Administrative Law Judge Mark A. Hoyer consistent with this Opinion and Order.  THEREFORE,
IT IS ORDERED: 

1.
That the Initial Decision of Administrative Law Judge Mark A. Hoyer is reversed consistent with this Opinion and Order.
2.
That the Formal Complaint of Jill Monahan against Columbia Gas of Pennsylvania, Inc. at Docket No. C-2009-2111417 is dismissed. 
3.
That the outstanding balance is due and payable to Columbia Gas of Pennsylvania, Inc.  
4.
That the Complainant may accept the decision issued by the Commission’s Bureau of Consumer Services which allows the balance due to be paid over a twenty-four (24) month period.
5.
That the record at Docket No. C-2009-2111417 is marked closed.
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BY THE COMMISSION,

Rosemary Chiavetta
Secretary
(SEAL)
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