BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Antonio B. Varrone					:
							:
	v.						:		C-2009-2131945
							:
West Penn Power Company,				:
d/b/a Allegheny Power				:


INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 14, 2009, Antonio B. Varrone (“Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against West Penn Power Company, d/b/a Allegheny Power (“Respondent” or “West Penn Power”).  Mr. Varrone alleges a power surge on facilities that West Penn Power owned and operated caused damage to electrical appliances in his home on July 23, 2009.  For relief, he requests reimbursement for the damaged appliances.  Respondent answered the complaint on October 13, 2009, asserting a live locust tree uprooted and fell into a 25,000-volt circuit line which contacted a 12,000-volt circuit line, causing a brief abnormal voltage on the 12,000-volt circuit line.  West Penn Power further avers the subject locust tree was beyond the edge of its normally maintained right-of-way.

		I received this case assignment on January 8, 2010.  A standard Prehearing Order was issued on the same date.  Telephonic hearings scheduled for February 25 and March 1, 2010 were postponed due to scheduling conflicts of the parties.

		A telephonic hearing was held on March 31, 2010.  Complainant appeared pro se.  John L. Munsch, Esq. represented Respondent, which offered seven exhibits for admission into the record.  The hearing generated 51 pages of notes of testimony.  Neither party filed a brief.  The record closed on May 3, 2010.

FINDINGS OF FACT

1. Complainant, Antonio B. Varrone, resides with his wife at 10 Butsko Road, Bentleyville, Pennsylvania 15314, where he has lived for 75 years (N.T. 7-8, 13).

2. Respondent, West Penn Power Company, d/b/a Allegheny Power, provides residential electric service to Complainant at the foregoing location (N.T. 8).

3. At approximately 2:00 a.m. on July 23, 2009, Complainant was awakened by popping noises in his house and “the lights got real bright” before he lost power altogether (N.T. 8-10, 30, 41).

4. The next day, Complainant discovered that a power surge had damaged an air conditioner, television, hot tub, two cable boxes and a standard arcade game (N.T. 9-10, 13‑15, 41-42).

5. Complainant believes West Penn Power, as the provider of his electric service, should be responsible for the damage to his appliances, regardless of where the tree was situated before it fell into Respondent’s facilities, causing the power surge (N.T. 10-13, 16).

6. The 12,000-volt Ginger Hill circuit serving Complainant is overbuilt with a 25,000-volt sub-transmission line running above it on the same utility poles (N.T. 18-22; Respondent’s Exhs. 1-3).

7. During a heavy rain and wind storm in the early-morning hours of July 23, 2009, a live black locust tree 28 feet outside of Respondent’s right-of-way uprooted and fell into the 25,000-volt sub-transmission line, causing it to come into contact with the 12,000-volt line sending a power surge down the 12,000-volt line before both circuits cut out.  This incident occurred in an area one-half mile to three-quarters of a mile from Complainant’s residence (N.T. 18-19, 26, 28‑30, 34, 40-41).

8. West Penn Power normally maintains a 50-foot right-of-way on distribution circuits that are under-built on 25,000-volt circuits (N.T. 33-34).

9. West Penn Power entered into a right-of-way agreement with the landowner for the area in which the locust tree fell on September 24, 1954 (N.T. 24-25; Respondent’s Exh. 7).

10. The subject locust tree was located 28 feet off the edge of the right-of-way (N.T. 34).

11. The locust tree was a live tree; it was not dead, damaged or diseased in any way before falling into the electrical conductors (N.T. 19-24, 34-35; Respondent’s Exhs. 1‑6).

12. Respondent’s forester characterized the right-of-way in the area where the locust tree fell as being well maintained (N.T. 36; Respondent’s Exh. 2).

13. The overbuilt 25,000-volt sub-transmission line running above the 12,000-volt distribution line conforms with the National Electric Safety Code[footnoteRef:1] and it is a common configuration both on Respondent’s system and nationwide (N.T. 38-39). [1:  	See, 66 Pa. C.S. §2804(1).] 


14. A public utility will place a higher voltage line above a lesser voltage line, because the higher voltage line requires greater ground clearance (N.T. 46-47).

15. Respondent’s engineer posits there is no type of safety device that West Penn Power could have placed on its system to prevent this accident from happening (N.T. 42).

16. West Penn Power recommends that its customers use surge protection devices to protect their own equipment from this type of accident (N.T. 43-44).
17. West Penn Power received notification of an outage on this circuit at approximately 3:30 a.m. on July 23, 2009 and it restored power by 10:00 a.m. that day (N.T. 18, 26-29, 40).

DISCUSSION

		Complainant seeks to have the Commission hold Respondent liable for damages to his appliances that occurred on July 23, 2009.  The law is well settled that the Commission possesses no authority to award monetary compensation for damage claims.  Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).  Accordingly, the Supreme Court of Pennsylvania has approved a bifurcated procedure, whereby a complainant may take a final determination of liability from this Commission to a Court of Common Pleas for the purpose of establishing entitlement to damages.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982).  For that reason, any claim for money damages must be resolved in a Court of Common Pleas, after this forum finds that liability attaches for some wrongdoing.

		The Commission possesses exclusive jurisdiction to determine whether a public utility has abided by its obligations under the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Section 1501 of the Code, 66 Pa. C.S. §1501, directs every public utility to furnish and maintain adequate, efficient, safe and reasonable service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public.  The term “service” is “[u]sed in its broadest and most inclusive sense, [a]nd includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under . . .” the Code.  66 Pa. C.S. §102.  Thus, the term “service” is obviously broad enough to include the utility’s function of supplying electricity in a safe, adequate and reasonable manner to its customers.  Of course, Complainant bears the burden of proving Respondent violated the Code and he is entitled to relief.  66 Pa. C.S. §332(a).

		The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of co-equal value or weight to refute Complainant’s evidence.  If this has occurred, the burden of proof cannot be satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).

		Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  The Commission has held that a complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.

		Here, Complainant has shown that in the early morning hours of July 23, 2009, he was awakened by loud popping noises and his lights suddenly brightened, before he lost electric service (N.T. 8-10, 30, 41).  The next day he discovered that his air conditioner, television, hot tub, two cable boxes and a standard arcade game had been damaged (N.T. 9-10, 13‑15, 41-42).  As the provider of his electric service, Complainant wants the Commission to hold West Penn Power responsible for the loss of his property.

		For its part, Respondent investigated the outage and discovered a tree down on its facilities in an area one-half mile to three-quarters of a mile from Complainant’s residence.  During a heavy rain and wind storm in the early-morning hours of July 23, 2009, a live black locust tree 28 feet outside of Respondent’s right-of-way uprooted and fell into the 25,000-volt sub-transmission line, causing it to come into contact with the 12,000-volt line sending a power surge down the 12,000-volt line before both circuits cut out (N.T. 18-19, 26, 28‑30, 34, 40-41).  The locust tree was a live tree; it was not dead, damaged or diseased in any way before falling into the electrical conductors (N.T. 19-24, 34-35; Respondent’s Exhs. 1-6).

		West Penn Power had obtained a right-of-way agreement on September 24, 1954 from the landowner for the area in which the locust tree fell (N.T. 24-25; Respondent’s Exh. 7).  It normally maintains a 50-foot right-of-way on distribution circuits that are under-built on 25,000-volt circuits (N.T. 33-34).  The subject locust tree was located 28 feet off the edge of the right-of-way (N.T. 34).  Absolutely no evidence exists in this record to suggest Respondent knew or should have known that this particular tree posed a danger to its facilities in order to warrant some type of corrective action.

		Furthermore, West Penn Power built and maintained its facilities in accordance with all applicable standards.  The overbuilt 25,000-volt sub-transmission line running above the 12,000-volt distribution line here conforms with the National Electric Safety Code[footnoteRef:2] and it is a common configuration both on Respondent’s system and nationwide (N.T. 38-39).  A public utility will place a higher voltage line above a lesser voltage line, because the higher voltage line requires greater ground clearance (N.T. 46-47).  There is no type of safety device that West Penn Power could have placed on its system to prevent this accident from happening (N.T. 42).  Finally, the right-of-way in the area where the locust tree fell was well maintained (N.T. 36; Respondent’s Exh. 2). [2:  	See, 66 Pa. C.S. §2804(1).] 

		In summary, Complainant has failed to meet his burden of proving that Respondent is responsible or accountable for the damage to his property.  His theory of strict liability must be rejected.  A public utility is required only to furnish and maintain reasonable service and facilities.  66 Pa. C.S. §1501.  A public utility is not a guarantor of its service and facilities under all circumstances.  Therefore, the complaint must be denied.

CONCLUSIONS OF LAW

1. The Commission has no jurisdiction to award money damages.

2. The Commission, otherwise, has jurisdiction over the subject matter and the parties to this proceeding.

3. Complainant has failed to meet his burden of proving Respondent caused damage to the electrical equipment on his home by providing unsafe, unreasonable or inadequate service or facilities.

ORDER

		THEREFORE,

		IT IS ORDERED:

		That the complaint of Antonio B. Varrone against West Penn Power Company, d/b/a Allegheny Power, at Docket No. C-2009-2131945, is hereby denied.


Date: May 17, 2010											
							John H. Corbett, Jr.
							Administrative Law Judge
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