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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Commission for consideration and disposition are the following documents filed in response to the Initial Decision of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued herein on March 15, 2010: (1) Exceptions to the Initial Decision filed by Roger McCall (Complainant) on April 1, 2010; and (2) Reply Exceptions filed by Pennsylvania Electric Company (Penelec) on April 15, 2010.  For the reasons that follow, we will deny the Exceptions and adopt the Initial Decision, consistent with this Opinion and Order.



History of Proceeding

          On May 1, 2009, the Complainant filed a Complaint which alleged that Penelec excessively trimmed a tree on his property in January 2008.  For relief, the Complainant requests that Penelec be directed to replace the tree.  On May 26, 2009, Penelec answered the Complaint and filed New Matter.  The Complainant replied to Penelec’s New Matter on June 8, 2009.  Penelec treated the New Matter as an amended Complaint and answered it on June 11, 2009.

		ALJ Corbett received this case assignment on June 23, 2009.  A standard Prehearing Order was issued on June 24, 2009.  A hearing scheduled for August 13, 2009, was postponed.[footnoteRef:1]  The Parties reached a tentative settlement before commencement of the hearing on October 1, 2009.  That tentative settlement, however, was never consummated and a further hearing was held on December 3, 2009.   [1:  	The Initial Decision states that the hearing was postponed at the request of Complainant’s counsel.  I.D. at 1.  The Complainant took exception to this statement.  Exc. at 2.  Based on our review of the record, we agree with the Complainant.] 


          At the hearing, the Complainant appeared pro se.  Penelec was represented by counsel.  The Complainant offered two Exhibits and Penelec submitted four Exhibits (Penelec’s Exhs. 2-5) that were admitted into the record.  Both hearings generated a total of 131 pages of notes of testimony.  No briefs were filed.  The record closed on January 4, 2010.

		By Initial Decision of March 15, 2010, the ALJ, inter alia, sustained, in part, and denied, in part, the instant Complaint.  Specifically, the Complaint was sustained to the extent that it raised an issue concerning excessive trimming of Complainant’s maple tree.  In all other respects, the Complaint was denied.  The ALJ further directed that Penelec, having agreed to do so, at its sole cost and expense, shall remove the subject maple tree on Complainant’s property and replace it with a fifteen to eighteen foot tall deciduous tree.  I.D. at 12.  Exceptions and Reply Exceptions were filed as above noted.

Discussion

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that Penelec is responsible or accountable for the problems described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), appeal denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the evidence presented by the Complainant must be more convincing, by even the smallest amount, than that presented by Penelec.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to Penelec. If the evidence presented by Penelec is of co-equal weight, the Complainant has not satisfied his burden of proof. The Complainant now has to provide some additional evidence to rebut that of Penelec.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In his Initial Decision, ALJ Corbett reached thirty-five Findings of Fact, I.D. at 2-6, and three Conclusions of Law, I.D. at 12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		Additionally, we note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

ALJ’s Recommendation

		According to the ALJ, the Complaint concerns the quality of service rendered by a public utility.  The ALJ noted that Section 1501 of the Code, 66 Pa. C.S. 
§ 1501, reads, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

The ALJ further noted that Section 102 of the Code, 66 Pa. C.S. § 102, defines the word “service” in pertinent part as follows:		

Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities . . . in the performance of their duties under [the Code]. . . .

I.D. at 7 (emphasis in the Initial Decision).  The ALJ concluded that the definition of “service” is broad enough to encompass a utility’s vegetation clearance practices in its rights-of-ways.  I.D. at 7.   

The ALJ, in his Conclusion of Law No. 2, specifically concluded that the Complainant had met his burden of proving that Penelec violated Section 1501 of the Code by excessively trimming a maple tree on the Complainant’s property.  I.D. at 12.  The question then became the appropriate remedy for this violation.  The ALJ noted that the Complainant sought an order requiring Penelec to replace his tree with a 60-year-old maple tree.  I.D. at 10.  The ALJ concluded that this request was not feasible.  Id.  In addition, the ALJ noted that the Commission possesses no jurisdiction to award monetary compensation for violations of the Code.  I.D. at 11 note 3 (citing DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); and Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977)).  The ALJ noted, however, that Penelec had voluntarily offered to remove the existing maple tree from the Complainant’s property and replace it with a 15-18 foot high deciduous tree, at its sole cost and expense.  The ALJ found this offer reasonable and ordered Penelec to provide this relief to the Complainant.  I.D. at 12, Ordering Paragraph No. 2. 

Finally, the ALJ applied the Statement of Policy at 52 Pa. Code § 69.201 to determine that a civil penalty is not warranted.  I.D. at 11.  
  
Positions of the Parties

		The Complainant offers numerous Exceptions.  In summary, the Complainant does not except to the ALJ’s finding that Penelec violated the Code by excessively trimming Complainant’s maple tree.  Exc. at ¶ 3.  The Complainant, however, excepts to certain findings of fact and to the ALJ’s remedy.  Id. at ¶ 4.

Penelec argues that the ALJ correctly outlined the facts and the procedural history of this case.  R.Exc. at 2.  Penelec further argues “the Complainant is unable to point to any provision of the Public Utility Code or the Commission’s regulations that justifies modifying the ALJ’s Initial Decision.”  R.Exc. at 5-6.  Therefore, Penelec contends that there is no valid reason to grant the Complainant’s Exceptions.  R.Exc. at 5.

Disposition

We note initially that the Complainant’s Exceptions are not in conformance with our Regulation at 52 Pa. Code § 5.533(b) which states, in pertinent part, as follows:

(b)	Each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  Supporting reasons for the exceptions shall follow each specific exception.

This Commission has long recognized the mitigating affect pro se status confers upon litigants unlearned in the law when confronted with technical violations of its procedural rules.  See, e.g., Carlock v. The United Telephone Company of Pa., Docket No. F-00163617 (Order entered July 14, 1993).  Accordingly, despite the technical defects of the Exceptions, we shall entertain them as filed, pursuant to Section 1.2(c) of our Regulations.  52 Pa. Code § 1.2(c). 

Based on our review of the record, we agree with the ALJ that Penelec violated Section 1501 of the Code by excessively trimming the Complainant’s maple tree.  We also agree with the ALJ that the Complainant failed to prove that Penelec committed a second violation of Section 1501 of the Code by failing to give the Complainant notice of the tree trimming.  The ALJ properly found the Complainant’s testimony not credible.  I.D. at 8-9.  Thus, the Complainant did not establish a prima facie case on this issue.  Moreover, Penelec introduced evidence that it did provide notice.  Penelec introduced evidence that a notice was posted at the front gate of the community.  I.D. at 4, Finding of Fact 20.  The Complainant does not challenge this testimony.  In addition, the following exchange took place at the hearing:

Q:	Was any direct communication made to the customers that tree trimming would occur?

A:	Yes.  After the home owners’ association had been notified, it is the practice of the company to have the subcontractor send out a common notifier or pre notifyer [sic] to contact every customer along the way.  It’s in several forms, and often we will leave a door hanger and give the property owner an opportunity to contact us if desired.  Yes, that is a practice, yes.

Tr. at 61-62.  The Complainant challenges this testimony, noting that the witness did not personally place door hangers on the affected homes.  Exc. at 4.  The Complainant’s point goes to the weight, rather than the admissibility, of the evidence.  We agree with the ALJ that the weight of the evidence is that Penelec provided notice to homeowners.     
 
Some of the other errors alleged in the Complainant’s Exceptions, at best, constitute harmless error.  For example, the Complainant takes exception to the ALJ’s statement that “the parties reached a tentative settlement before commencement of the hearing on October 1, 2009,” Exc. at 2, as well as the ALJ’s statement that the evidentiary hearing generated 131 pages of notes and testimony, Exc. at 3.  Even if we agreed with these Exceptions, we would not modify the ALJ’s conclusions.

We note that the Complainant alleges that he received “unequal treatment” from the ALJ.  Exc. at 3 and 5.  We have reviewed the record in this case and find no evidence supporting the allegation that the ALJ gave Penelec favorable treatment.  

We also note that the Complainant asked that the ALJ be replaced in his complaint at Docket No. C-2010-2150862.  We express no opinion on this request here.  If the Complainant wishes to pursue this request, he should file an appropriate motion in that proceeding.

Finally, we will adopt the remedy recommended by the ALJ.  The Complainant seeks a remedy in the nature of restitution, but this Commission lacks authority to impose such a remedy on an unwilling public utility.  Nevertheless, we can and do incorporate in our Order Penelec’s offer to remove the improperly trimmed tree and replace it with a 15-18 foot tall deciduous tree, all at Penelec’s expense.    

The Commission may impose a civil penalty pursuant to 66 Pa. C.S. § 3301 for violations of the Code, a Commission Regulation or Commission Order.  The ALJ properly applied our Statement of Policy regarding factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission Regulations.  52 Pa. Code § 69.1201.  Although a civil penalty would serve as a deterrent for future violations of Section 1501, that is only one of the criteria set forth in our Statement of Policy.  We agree with the ALJ that, considering all ten factors set forth in that Statement of Policy, no civil penalty is warranted in this case.   

Conclusion

		We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Exceptions filed by the Complainant and the Reply Exceptions filed by Penelec.  Premised upon our review of the record evidence, we shall: (1) deny the Complainant’s Exceptions; and (2) adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by Roger McCall on April 1, 2010, are denied.

		2.	That the Initial Decision issued by Administrative Law Judge John H. Corbett, Jr., on March 15, 2010, is adopted, consistent with this Opinion and Order.

		3.	That Pennsylvania Electric Company, having agreed to do so, shall, within forty-five days after the entry of this Opinion and Order, at its sole cost and expense, remove the subject maple tree on Roger McCall’s property and replace it with a fifteen to eighteen foot high deciduous tree.

		


4.	That this docket shall be marked closed.

[image: ]BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 3, 2010

ORDER ENTERED:  June 7, 2010
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