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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mary Yelverton (Complainant or Ms. Yelverton), filed on April 9, 2010,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, which was issued on March 4, 2010.   No Reply Exceptions were filed by PECO Energy Company (Respondent or PECO). [1: 		Ms. Yelverton’s Exceptions were received by the Secretary’s Bureau without a Certificate of Service.  The Secretary’s Bureau sent a copy of the Exceptions to PECO on April 13, 2010, the date which was then deemed to be the filing date for the Exceptions in order to avoid prejudice to either Party.  ] 


History of the Proceeding

		On June 25, 2009, Ms. Yelverton filed a Formal Complaint (Complaint) with the Commission against PECO alleging that her bill was incorrect and that PECO told her that her electric and gas services would be terminated because she failed to pay $7,509.72.

		On July 20, 2009, PECO filed an Answer.  In its Answer, PECO denied that there were incorrect charges on the Complainant’s bills.  PECO averred that the Complainant failed to provide specific information about the disputed charges and that the Complainant’s balance on the date of PECO’s Answer was $7,784.43.

		A telephonic hearing was held in this matter on November 19, 2009, with ALJ Williams Fordham as the presiding officer.  Ms. Yelverton testified in support of the Complaint.  Ken Massey, Esquire, represented PECO Energy Company, and presented one witness, Louis DuBois, a regulatory assessor for PECO.

		The record in this case consists of a thirty-five-page transcript of the hearing and ten exhibits.  The record closed on December 9, 2009.

In her Initial Decision, the ALJ dismissed the Complaint and determined that PECO properly billed the Complainant for her electric usage and that Ms. Yelverton is responsible for paying the bill.  I.D. at 8-9.

As noted, the Complainant filed Exceptions to the Initial Decision on April 9, 2010.  Since there was no indication that a copy was served on PECO as required by Commission regulations, the Secretary’s Bureau served PECO with a copy of the Exceptions on April 13, 2010.  No Reply Exceptions were filed.

Background

		The Complainant moved to Peterson Street, Chester, Pennsylvania, in 1999, and receives residential electric and residential gas service from PECO.  The Complainant is not disputing the gas portion of the bill.  On January 21, 2003, the Complainant received a bill for $3,862.18 from PECO.  The Complainant testified that PECO said the bill was so high because it contained charges from where she previously resided.  Tr. at 3-13.

		The Complainant testified that the bill kept going up and that in 2009, her bill was $8,292.99.  The Complainant did not dispute any specific bills, just the aggregate amount.  The Complainant claimed that she could not have incurred a bill that high because she lived alone in a one level house and that the only thing she used was a lamp in the kitchen and lights in the bathroom.  The Complainant estimated that her electric bill should be between $65 and $80 a month and could not remember the last time she made a payment to PECO.  Tr. at 5-10. 

		The Complainant has been enrolled in PECO’s Customer Assistance Program (CAP) since 2001 and receives a fifty percent discount on her electric bill.  The Complainant stated that she did not ask PECO to conduct a high bill investigation.  The Complainant averred that she does not see the person who reads her meter and just sees PECO personnel when they come to terminate her service.  I.D. at 6.  
	
		Respondent’s witness testified and presented exhibits evidencing that because the Complainant had a poor payment history, her balance at the time of the hearing was $8,292.90 .  The balance had accumulated over several years.  In addition, the final balance from a previous address of the Complainant was transferred to the Peterson Street account in 2001.  I.D. at 7.  A decision by the Bureau of Consumer Services on an informal complaint reported that the Complainant’s balance was $5,595.08 on July 21, 2004.  PECO Exhibit 10.  

		The ALJ determined that the Complainant is not eligible for another payment arrangement because she is a CAP customer.  Four payment arrangements were issued by PECO and one was issued by the Commission since 2003.  The Complainant failed to comply with any of those payment arrangements.  After proper termination notices were given, the Complainant’s service was terminated twice since 2008.  I.D at 8.

		In response to the Complainant’s statement regarding meter readers, Respondent’s witness testified that meter readers no longer go out to the property to read the meter.  The meters are read electronically each month.  I.D. at 8.

Discussion

		As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600 (Pa. Cmwlth. 1990).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainants’ burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (Pa. 1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		In a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence that: (1) the number of occupants in the household has not changed; (2) the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances); and (3) the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), Branham v. Philadelphia Electric Co. 54 Pa. P.U.C. 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. P.U.C. 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail. 

		Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load or a wire condition or both, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie, supra.

We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

We note at the outset that the Exceptions of Ms. Yelverton were not timely filed in that they were not mailed to or received by the Secretary of the Commission until April 9, 2010.[footnoteRef:2]  Pursuant to our regulation at 52 Pa. Code § 5.533(a), Exceptions in this matter were to have been filed by no later than April 6, 2010.  Further, the Exceptions are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:  [2: 		April 9, 2010, appears to have been the date that the Exceptions were mailed.  See, 52 Pa. Code § 1.11(a)(1), (3)] 


(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

With respect to the lack of timely filing, we note that the Secretary provided PECO with a copy of the Exceptions, so PECO did have notice and an opportunity to file Reply Exceptions.  PECO did not do so.

With respect to Ms. Yelverton’s failure to conform to Section 5.533(a) and (b) of our Regulations, 52 Pa. Code § 5.533(a) - (b), with regard to filing deadlines and Exceptions format, we recognize that Ms. Yelverton is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered March 26, 1993).  Again, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  We will, therefore, consider the merits of Ms. Yelverton’s Exceptions.

Ms. Yelverton raises three Exceptions to the ALJ’s I.D.  First, she contends that PECO has miscalculated the amount of her arrearage.  This is the same issue raised by Ms. Yelverton in her Complaint filed on June 25, 2009.  Ms. Yelverton failed to provide any additional evidence in this proceeding that would convince us that the arrearage was miscalculated.  Thus, we agree with the ALJ that the Complainant failed to establish a prima facie case and will deny this Exception.

The Complainant also contends in her Exceptions that PECO is confusing the reading of her meter with the reading of the meter of someone else.  The Complainant’s meter is read electronically each month.  I.D. at 8.  Again, the Complainant provided no evidence to back up her allegation that PECO was reading the wrong meter.  Accordingly, we will deny this Exception.

Finally, the Complainant also contends that PECO has a personal animus against her due to her race and gender.  First, we note that there is nothing on the face of the Complaint, nor was any evidence introduced into the record, to provide any basis for this assertion.  Secondly, the Complainant has failed to show that the meter reading and resulting bill is in error.  If the bill showed an incorrect amount, then perhaps an allegation could be made with respect to why the bill showed an incorrect amount.  Here, the record shows that PECO has not made such an error; nor has it singled out the Complainant for discriminatory treatment.  As there is no basis in fact for the Complainant’s assertion, we will also deny this Exception.

In sum, we find that the Complainant has not presented any contention or argument in her Exceptions that would justify modifying or reversing the ALJ’s Initial Decision.  Based on the record of this proceeding, we agree with the ALJ that the Complainant has not established a prima facie case.  The Complainant: a) did not provide specific information about which charges are in dispute;  b) failed to keep four prior payment arrangements;  c) is not eligible for payment arrangements since she is a CAP customer; and d) did not satisfy the criteria established in Waldron.  Thus, we will affirm the ALJ’s Initial Decision, deny the Complainant’s Exceptions and dismiss the Complaint. 

Conclusion

Upon review and consideration of the record of this proceeding, we find that Mrs. Yelverton has failed to meet her burden of proof and that her Exceptions to the Initial Decision issued March 17, 2010, are without basis in law or fact; THEREFORE,
		
		IT IS ORDERED:

		1.	That the Exceptions of Ms. Mary Yelverton are denied.

		2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is affirmed.

		3.	That the Formal Complaint filed by Mary Yelverton against the PECO Energy Company at Docket C-2009-2116209 is dismissed in its entirety.

		4.	That the proceeding at Docket No. C‑2009‑2116209 shall be marked closed.
[image: ]
							BY THE COMMISSION,

							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: June 3, 2010

ORDER ENTERED: June 7, 2010
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