BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Sophia Sarantakos




:








:


v.





:


C-2010-2169749








:

PPL Electric Utilities Corporation


:

ORDER 


On April 7, 2010, Sophia Sarantakos (Complainant) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent) alleging:


My ex tenants had the electric bill in their name.  Moved to Florida leaving approximately $900.00 bill to PPL.  PPL said I had to pay it because of the septic pump.  Both homes are served by one system.  The pump is about $30.00 a year.  I had the “foreign wiring” changed which cost me $300.00.  They had 8 people living in the house.  I live alone.  It is totally unfair that I should have to pay for this.  I recently spoke to my ex tenant.  She is back up here from Florida and told me she wants to clear her account up so she can get electric in her name for the place she will be renting at some point by working out a payment plan with PPL.”



The Complaint was served on PPL April 13, 2010, and PPL filed its Answer, New matter and Petition to Join an Indispensable Party on May 8, 2010.  The Answer denies any wrongdoing and admits transferring the tenants’ account to Complainant following an investigation which found that the well pump and septic meter for both units were attached to the tenants’ meter.  



The New Matter lists the doctrines of release and waiver as affirmative defenses in addition to the claim that the Complaint fails to state a claim upon which relief can be granted.  The time for filing a responsive pleading has run and no response was filed.


The Petition to Join an Indispensable Party names the former tenant as the entity which would be charged with the outstanding electric bill if the Complainant should prevail.



The Petition to Join an Indispensable Party was assigned to me by Notice issued May 21, 2010.  The Petition is ready for decision.

DISCUSSION


At the time of the Petition’s filing, the Commission’s practice in foreign load cases included joining the tenant whose account balance had been transferred to the landlord as an indispensable party.  This practice was established in the case captioned Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered April 9, 2008)(Afshari).  On May 21, 2010, the Commission entered an Order in the case captioned Ace Check Cashing, Inc. v. Philadelphia Gas Works, Eddie and Jennifer West, Indispensable Parties, C-2008-2056428 (Ace), which reversed Afshari.  

An indispensable party is one whose rights are so connected with the claims of the litigants that no relief can be granted without impairing or infringing upon those rights.  Sharkus v. Blue Cross of Greater Philadelphia, 494 Pa. 336, 431 A.2d 883 (1981); Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 A.2d 788 (1975).  The failure to join an indispensable party deprives the court of subject matter jurisdiction.  Huston v. Campanini, 464 Pa. 147, 346 A.2d 258 (1975).
Church of the Lord Jesus Christ of the Apostolic Faith, Inc., et al. v. Shelton, et al.,740 A.2d 751, 755 (Pa. Cmwlth. Ct. 1998).    



Section 1529.1 of the Public Utility Code, 66 Pa. C.S. § 1529.1, establishes that if a multi-unit rental premises is not individually metered (i.e., if some gas, water or electric using appliance which served more than one premise, such as lighting in a common area, is served through one tenant’s meter), the utility must transfer the outstanding amount from that tenant’s account to the landlord’s name:

Upon the finding of foreign load, the utility would list the account, including any arrearages, in the name of the landlord.  The landlord had the responsibility to pay the utility bills until the foreign load was corrected.  Once the foreign load was corrected by the landlord and verified by the utility, the utility would place the account back in the name of the tenant.  However, the arrearage, if any, was to remain with the landlord.  There was no de minimus exception, and any dispute regarding the financial responsibilities of the parties was a matter to be resolved in the Court of Common Pleas and outside this Commission’s jurisdiction.


The key determination in Afshari is that, when foreign load is found, per operation of Subsection (c), the landlord shall be responsible only for the portion of the tenant’s arrearage that is related to foreign load.  However, Commission precedent, such as Elizabeth Santos v. Met Ed, Docket No. C-00967757 (Order entered August 7, 1997), holds that Subsection (c) operates to place both current bills and all arrearages in the landlord’s name if the landlord failed to provide the notice required by Subsection (a).  In interpreting Subsection (c) the decision in Afshari sought to avoid an unreasonably harsh result for the landlord in that it does not require the owner to be responsible for the tenant’s potentially large arrearages, especially where the foreign load is de minimus.  However, the approach in Afshari lessens the incentive for the landlord to correct the foreign load situation that is due to a wiring, plumbing or piping problem for which the landlord is responsible.  While the language in Subsection (c) can be viewed as ambiguous enough to allow some latitude for Commission interpretation, a determination that the landlord’s financial responsibility for arrearages is strictly limited to the foreign load portion of the arrearage is problematic.  This is because the statutory remedy for failure to provide notice provided in Subsection (c) refers back to Subsection (b) which clearly mandates that the landlord “shall thereafter be responsible for the payment for the utility services rendered [to the rental property].”
Ace at 7-8.  



Under Afshari, the tenants were determined to be indispensable parties because the landlord would be held responsible for that portion of the bill which was related to foreign load, and the remainder would revert to the tenants.  With the reversal of Afshari, the law reverts to Santos, where both current bills and all arrearages are placed in the landlord’s name.  Therefore, the presence of the tenant is not required for the Commission to adjudicate the Complaint.  While the tenant would be permitted to intervene, the tenant is not an indispensable party and will not be joined as such.  



Therefore, the Petition to Join an Indispensable Party shall be denied.  The law as interpreted by the Commission in Ace will be applied to the Complaint, and Complainant is cautioned that a finding that PPL acted correctly in placing the tenant’s entire account in the landlord’s name after accurately identifying foreign load will result in denial of the Complaint.  


THEREFORE,



IT IS ORDERED:



1.
That the Petition to Join an Indispensable Party filed by PPL in the case captioned Sophia Sarantakos v. PPL Electric Utilities Corporation, filed at Docket No. C-2010-2169749, is denied.



2.
That the case captioned  Sophia Sarantakos v. PPL Electric Utilities Corporation, filed at Docket No. C-2010-2169749, be set for hearing.

Dated:
June 7, 2010
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Susan D. Colwell
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