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PREHEARING ORDER #2 GRANTING RESPONDENT’S MOTION TO COMPEL


A complete procedural history of this case is set forth in Administrative Law Judge (ALJ) Louis G. Cocheres’ Prehearing Order No. 1, dated April 8, 2009.  I will set forth only the portions of the procedural history relevant to granting the motion to compel.   
On December 23, 2008, Robert Pezzeca (Complainant) filed a formal complaint with the Commission against Global Tel*Link Corporation (Respondent).  The Complainant alleged:  1) that the Respondent was violating the Telecommunications Act of 1996; 2) that the Respondent was violating fair trade practices; 3) that the Respondent was violating the Clayton Act; 4) that the Respondent was violating Anti-Kickback Laws; 5) that the Respondent was in violation of forced monopolized purchases; 6) that the Complainant and his family were being deprived by the Respondent of their constitutional right to equal protection; 7) that the Respondent charged higher telephone rates than rates charged to the public; 8) that, when the Complainant bought prepaid phone time, he was paying double taxes; 9) that, by virtue of the Respondent’s contract with the Department of Corrections (DOC), the Respondent had a monopoly on providing prisoner telephone service in violation of the Telecommunications Act of 1996 and the Public Utility Code; 10) that the rates charged to the inmates exceeded the cost of providing adequate service; 11) that the DOC received a $3.00 kickback from the cost of the calls; 12) that the kickback was an incentive to interrupt or cut off the calls and forced the inmate to call again and to incur another surcharge; 13) that the Complainant’s family and friends were consumers; 14) that the Respondent, as the sole provider of inmate long distance and local phone service, was violating the Telecommunications Act of 1996 and the Pennsylvania Unfair Trade Practices and Consumer Protection Law; 15) that the contract between the Respondent and the DOC violated federal and state law because inmates and their friends and family could only use the Respondent to communicate; 16) that the Respondent’s system played messages which interrupted the calls and prevented conversations; 17) that inmate calls were wrongly disconnected which caused the inmate to place the calls again; 18) that the Complainant’s friends and family suffered losses due to being unable to use any other long distance carrier and having calls interrupted or disconnected; 19) that the Complainant suffered losses by being double taxed; and 20) that friends and family who were not able to use any other long distance provider experienced anti‑competitive conduct and forced monopolized purchases.  For relief, the Complainant requested:  1) that other long distance providers be allowed to offer competitive long distance service to his friends and family; 2) that the Complainant be reimbursed for disconnected and/or interrupted calls made after August 2007; and 3) that future rates be regulated by the Commission and made lower than present rates.



On January 13, 2009, the Respondent filed an answer to the complaint and preliminary objections.  The answer denied the allegations set forth in the complaint and asserted that the Commission lacked subject matter jurisdiction over many of the issues raised in the complaint.  The preliminary objections alleged:  1) that the claims about the Equal Protection Clause, lack of competitive alternatives and monitoring and/or interruption of calls failed to state a claim upon which relief could be granted; 2) that the Complainant (as a non-attorney) was not permitted to represent anyone except himself; 3) that the Commission lacked the jurisdiction to fix rates for interexchange competitive carrier inmate services; and 4) that the Respondent was a certificated interexchange carrier.  The Respondent requested that the Commission dismiss the complaint based on the Complainant’s failure to state a cause of action and lack of subject matter jurisdiction.


On January 27, 2009, the Complainant filed a response to the Respondent’s preliminary objections.  The response to the Respondent’s preliminary objections denied the assertions in the preliminary objections and renewed the Complainant’s requests for relief.



On April 8, 2009, ALJ Cocheres issued Prehearing Order No. 1.  In his Prehearing Order No. 1, ALJ Cocheres sustained most of the Respondent’s preliminary objections.  However, Prehearing Order No. 1 denied the preliminary objections regarding improperly disconnected calls and ordered the matter set for hearing on the issues of improperly disconnected calls and any refunds that may be owed to the Complainant and any penalties that may be assessed against the Respondent for inadequate or unreasonable service.  



On May 18, 2009, the Respondent filed a motion to dismiss objection and compel answers to interrogatories pursuant to 52 Pa. Code § 5.342(g).  The motion to compel sets forth the interrogatories and the Complainant’s objections.  The interrogatories request that the Complainant provide the date, time and number called of all the calls he alleges were improperly disconnected, why the Complainant believes the calls were improperly disconnected and the refund the Complainant is seeking for each disconnected call.  The interrogatories also request that the Complainant identify all the documents and witnesses he plans to call at hearing.  
The Complainant objected to the Respondent’s interrogatories on the basis that they were overly broad, unduly burdensome and could not be answered without the documentation requested by the Complainant in his discovery directed to Respondent.  Specifically, the Complainant objected to Interrogatories 1 through 6.  His objection to Interrogatory No. 6 also alleged that the answer would not lead to the discovery relevant, admissible evidence.  



In response to the Complainant’s objections , the Respondent alleged:  1) that the Respondent had objected to only two of the Complainant’s interrogatories and would respond to the remaining five questions on May 14, 2009; 2) that the Respondent’s interrogatories were within the scope of permissible discovery; 3) that the interrogatories  were all directed to the Complainant’s allegations of inadequate service; 4) that the Complainant’s allegations of inadequate service were insufficient to enable the Respondent to prepare for the hearing; 5) that researching the Complainant’s call records starting in August 2007 was an unreasonable burden; 6) that the Respondent’s interrogatories were not promulgated in bad faith and did not cause an unreasonable burden to the Complainant; 7) that the Complainant’s objections demonstrated that he was using discovery as a fishing expedition; 8) that the Complainant should not be permitted to use discovery to force the Respondent to provide the research to prove his case; and 9) that the Complainant should be able to produce facts to substantiate his allegations.  The Respondent requested that the Complainant’s objections be dismissed and that he be ordered to respond to the Respondent’s interrogatories.   


This case has been assigned to me as motion judge.  As of the date of this order, the Complainant has not filed a response to the motion to dismiss objection and compel answers.  The motion is ready for decision.


There is an obvious way to accommodate both parties.  The Respondent stated that it had objected to only two of the Complainant’s interrogatories and that it would answer the remaining five questions on May 14, 2009.  Obviously, May 14 has passed.  The Complainant objected to answering the Respondent’s interrogatories without first having the answers from the Respondent to his interrogatories.  Assuming that the Respondent provided full and complete answers to the Complainant’s five questions, as required by 52 Pa. Code § 5.342(a)(4), the objections raised by the Complainant should be moot by now.  I will, therefore, grant the Respondent’s motion with some limitations.  I will direct the Complainant to answer the Respondent’s interrogatories, as set forth in its motion, within twenty days of receipt of this order, to the extent he received full and complete answers to his interrogatories. 

There is one specific exception to this conclusion:  In response to the Respondent’s Interrogatory No. 6, related to complaints about telephone service made to the DOC by the Complainant, the Complainant objected that retrieving those complaints would be burdensome and cause annoyance, oppression and expense and would not be likely to lead to relevant evidence.  I disagree.  If he made complaints to the DOC about inadequate phone service rendered in or after July 2007, those complaints could document the kinds of service problems which are the subject of this case.  Accordingly, his objection will be dismissed.  If he did not retain copies of his complaints, he will be required to demonstrate that he made a good-faith effort to retrieve copies of his complaints from the DOC within the parameters of the DOC regulations and policies on the subject.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the motion of Global Tel*Link Corporation to dismiss objection and compel answer to interrogatories is granted.


2.
That Robert Pezzeca is hereby directed to answer all of the Global Tel*Link Corporation interrogatories to the extent he received full and complete answers to his interrogatories, within twenty days of receipt of this order.


3.
That the objections of Robert Pezzeca to Global Tel*Link Corporation’s Interrogatories Nos. 1 through 5, are dismissed as moot.



4.
That the objections of Robert Pezzeca to Global Tel*Link Corporation’s Interrogatory No. 6 are dismissed.

Date: June 9, 2010




____________________________________








David A. Salapa







Administrative Law Judge

C-2008-2080471 - Robert Pezzeca  v. Global Tel*Link 
Robert Pezzeca DX-1148 

State Correctional Institution Huntingdon
1100 Pike Street
Huntingdon PA  16654-1112
Deanne Odell Esquire
ECKERT SEAMANS CHERIN & MELLOTT LLP
213 Market Street
8th Floor
PO Box 1248
Harrisburg PA  17108-1248
717.255.3744 

Nikki Francis Legal & Regulatory Analyst
Global Tel*Link
12021 Sunset Hills Road
Suite 100
Reston VA  20190
1
2

