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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition for Clarification (OTS Petition) of a Commission Opinion and Order, filed by the Office of Trial Staff (OTS) on May 6, 2010, relative to the above-captioned proceeding.  The Opinion and Order to which the OTS Petition refers was entered on April 22, 2010 (April 22, 2010 Order).  Answers to the OTS Petition were filed by Clean Treatment Sewage Company (CTSC) and the Office of Consumer Advocate (OCA) on May 17, 2010.

History of Proceeding
On June 29, 2009, CTSC filed Supplement No. 12 to its Tariff Wastewater-Pa. P.U.C. No. 2.
   Supplement No. 12 proposed to increase CTSC’s annual wastewater revenue by $221,317 (72.7%), based on historic test year operations that ended on March 31, 2009.  Of this amount, $156,034, or 70.5%, represents the revenues CTSC is no longer permitted to recover from availability customers since the entry of the Commission’s Order in Stephen Sutter, et al. v. Clean Treatment Sewage Co., Docket No. C-20078197 (Order entered May 15, 2009) (Sutter).  CTSC Exh. 1, Section A-5.



Twenty-one customers filed Formal Complaints opposing the Company’s proposed rate increase.  On August 19, 2009, the OCA filed a Formal Complaint and Notice of Appearance in the proceeding at Docket No. C‑2009-2125411.  On September 24, 2009, the Commission entered an Order suspending the filing by operation of law until May 1, 2010, and assigning the case to the Office of Administrative Law Judge (OALJ).  The case was further assigned to Administrative Law Judge (ALJ) Ember S. Jandebeur.  On September 28, 2009, the OTS filed a Notice of Appearance.  On October 1, 2009, CTSC filed Tariff Supplement No. 13 to formally suspend the effective date of Supplement No. 12 until May 1, 2010.  

After discovery and negotiation, the Parties reached a stipulation on the issue of cost of capital and agreed to use the one-eighth method for cash working capital. The Parties were unable to reach a settlement on the other issues presented by the rate increase request.  Three days of evidentiary hearings were held in Scranton on January 6, 7 and 8, 2010.  Prepared statements of direct, rebuttal and surrebuttal testimony were admitted into the record by CTSC, the OTS and the OCA.  In addition, Kate Crowley and Sandra Insalaco, both of the Pennsylvania Department of Environmental Protection (DEP), appeared and testified.  A Transcript of the three days of hearing was produced, comprising 541 pages.

The Parties filed Main Briefs on January 20, 2010.  The record closed with receipt of the Parties’ Reply Briefs on January 27, 2010.



ALJ Jandebeur’s Recommended Decision was issued on March 2, 2010.  In her Recommended Decision, the ALJ concluded that, as determined by the Commission in Sutter, the current moratorium preventing any new connections is evidence of inadequate service and a violation of Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501.  However, the ALJ found that the rejection of any rate increase would be imprudent.   The ALJ recommended that CTSC should be permitted to establish rates for wastewater service which will produce annual operating revenues of $478,725, an increase of $78,526 over present revenues.  



Exceptions to the Recommended Decision were filed by CTSC and the OCA on March 16, 2010.  Reply Exceptions were filed by the OTS, the OCA and CTSC on March 23, 2010.  


In our April 22, 2010 Order, we found, consistent with our findings in Sutter, that CTSC has provided service to its customers that is inadequate and unreasonable in that it fails to meet the quality and quantity of service that would justify a rate increase.  We then exercised our authority pursuant to Section 526 of the Code, 66 Pa. C.S. § 526, to reject CTSC’s proposed rate request in its entirety.  In so doing, we adopted the recommendation that was advanced by the OCA.  As a result, we did not consider the remaining issues, Exceptions and Reply Exceptions in this proceeding because they were moot.



The OTS filed the instant Petition requesting clarification regarding the appropriate reflection of the record as presented by the OTS regarding CTSC’s inadequate service in the OTS’ Main Brief, Reply Brief and Reply Exceptions.  CTSC and the OCA filed their Answers to the OTS Petition on May 17, 2010.


We note that the April 22, 2010 Order has been appealed to Commonwealth Court.  Clean Treatment Sewage Company v. Pa. Public Utility Commission, 938 C.D. 2010.  Nevertheless, this Commission retains jurisdiction to correct formal errors in its decision.  Joint Petition of Nextlink Pennsylvania, Inc., et al., Docket Nos. P-00991648 and P-00991649 (Order entered November 5, 1999).  

Discussion


A party’s right to seek relief following the issuance of our final decisions can be found pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. P.U.C. 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.   A petition for clarification must meet the same standard as a petition for reconsideration.  See, Application of Sprint Communications Company, L.P., Docket No. A-310183F0002AMA (Order entered January 29, 2007).


We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).


In its Petition, the OTS seeks clarification of that section of our April 22, 2010 Order in Section II(B) entitled “Quality of Service – Compliance of CTSC with Section 1501 of the Code.”  In Section II(B), we discussed CTSC’s compliance, or lack thereof, with Section 1501 and the Commission’s authority under Section 526 to deny CTSC’s rate request in its entirety, as a result.  April 22, 2010 Order at 8-20.  Specifically, the OTS asks that we amend the statement on page 10 of our April 22, 2010 Order that the OTS took no position on this issue.  April 22, 2010 Order at 10; OTS Petition at 5.  
  

The OTS differentiates between the OTS’s and the OCA’s recommendations as follows:
The April Order indicates that OTS took no position on the issue of whether CTSC was in compliance with Section 1501 or whether a revenue increase should be denied under Section 526.  As demonstrated below, OTS took positions on both issues, albeit in a manner different from that advocated by OCA and adopted by the Commission.  Whereas OCA grounded its arguments in the maladies of the Company’s existing facilities, OTS relied on the Company’s failure to expand its facilities.  Similarly, OCA also recommended that the Commission deny the entire requested increase while OTS invoked the same Section 526 authority but recommended a partial denial of the requested increase.  
OTS Petition at 5.  The OTS asserts that, regardless of the differences between the Parties’ arguments, the fact remains that the OTS presented positions on the legal issues pertinent to our decision that are not reflected in the April 22, 2010 Order.  


The OTS acknowledges that the Commission is under no obligation to address every issue raised by a Party to a proceeding.  However, the OTS asserts that the OTS positions advanced throughout this proceeding should be reflected in our April 22, 2010 Order so as to provide any potential appellate tribunals with the full record of evidence establishing that CTSC failed to provide adequate service under Section 1501 and that, consequently, CTSC should not receive its requested rate increase pursuant to Section 526.  



The OCA’s Answer is supportive of the OTS’s Petition.  The OCA agrees that the OTS took substantially the same legal position as the OCA with regard to the Commission’s authority pursuant to Section 526, but merely recommended a different level of adjustment.  The OCA also agrees with the OTS that the Commission’s Order would benefit by reflecting the additional support provided by the OTS position and by clarifying the record.   OCA Ans. at 3-4.


CTSC replies that the purpose of the OTS’s request that we amend the April 22, 2010 Order in order to reflect more completely the OTS’s position is not clarification  at all and is not a process contemplated by the Code or any Commission Regulation.  CTSC also states that the OTS’s concern for its position being before the Commonwealth Court in the event of an appeal is unfounded because the OTS’s Main and Reply Briefs would be part of the certified record of the proceeding forwarded to the Court by the Commission in the event of an appeal.  CTSC Ans. at 2.  


CTSC’s Answer also focuses on the OTS’s decision not to except to the ALJ’s statement in the Recommended Decision that the OTS “made no such recommendation” when she discussed the OCA’s recommendation that the Commission reject any rate increase for CTSC based on the Commission’s power to do so under Section 526 of the Code.  R.D. at 15-16.  CTSC states that the OTS’s lack of disagreement with the Recommended Decision and its willingness to accept an annual rate increase of $78,000 contradicts the Commission’s conclusion that CTSC is not entitled to any rate relief.  CTSC Ans. at 2-3. 


The OTS objects to the implication in our Order that it did not take a position on CTSC’s poor quality of service, when, in fact, it did.  In our April 22, 2010 Order, we considered the OCA’s Exception to the Recommended Decision, which objected to the ALJ’s failure to recommend that the Commission exercise its jurisdiction under Section 526 to deny CTSC’s proposed increase in its entirety because CTSC continues to provide inadequate service.  OCA Exc. at 5-12; April 22, 2010 Order at 11.  Like the OCA, the OTS concluded that CTSC provided inadequate service in violation of Section 1501 and that the Commission should exercise its authority to limit or deny CTSC’s rate increase pursuant to its authority under Section 526.  Unlike the OCA, the OTS then recommended that the Commission exercise its authority under Section 526 to deny just part of CTSC’s proposed increase in base rate revenues.  Also, the OTS did not except to the ALJ’s recommendation that CTSC be allowed to earn an increase in base rate revenues of $78,526, which exceeded the OTS’s recommended rate increase of $42,435.   As a result, we did not discuss the OTS’s recommendation even though it involved issues of quality of service.


The OCA’s Exception, when granted by us, rendered all other issues in this proceeding moot.  Therefore, there was no need to discuss the remaining issues or Exceptions.  


Upon review of the OTS Petition, the April 22, 2010 Order, the Answers to the OTS Petition and the record, we conclude that our April 22, 2010 Order should be amended to clarify the OTS’s position in this proceeding regarding CTSC’s quality of service.  Therefore, we shall direct that the following sentence on page 10 of our April 22, 2010 Order shall be removed: “[t]he OTS took no position on this issue.”  In its place, we direct that the following paragraph be inserted on page 10:  


The OTS did not file any Exceptions to the Recommended Decision.  However, in its Main and Reply Briefs, the OTS asserted that CTSC’s failure to provide adequate, efficient and reasonable service led up to the Commission’s Order in Sutter and that CTSC should, therefore, not be permitted to charge unjustifiably high rates.  The OTS contended that the Company should not be allowed to transfer the consequences of its poor service to usage customers, particularly considering the relatively high level of current rates.  OTS M.B. at 32-33.  The OTS argued that CTSC’s record of unacceptable service necessitated an adjustment by the Commission to CTSC’s overall revenue requirement pursuant to Section 526.  OTS M.B. at 31; OTS R.B. at 13, 22.  
Miscellaneous Errata
A further review of the April 22, 2010 Order disclosed non-substantive typographical errors on pages seven and eight of the Opinion and Order regarding the designation of the transcript of two public input hearings, which took place on the afternoon and evening of November 9, 2009.  The reference “Tr1.” on pages seven and eight of the April 22, 2010 shall be changed “Tr.”  All page numbers of the transcript referenced on pages seven and eight of the April 22, 2010 Order are correct.  Footnote 3 on page 7 will be changed to read as follows:
The Prehearing Conference was transcribed on pages 1-28 of the transcript.  Pages 29-319 comprise the transcript of the two public input hearings.
Conclusion
Based on the discussion herein, we shall grant the OTS’s Petition for Clarification and modify the April 22, 2010 Order as set forth herein.  Included with the revisions to the April 22, 2010 Order will also be the non-substantive corrections noted above.  None of these changes to our April 22, 2010 Order affect our conclusion therein; THEREFORE,  


IT IS ORDERED:  


1.
That the Petition for Clarification filed by the Office of Trail Staff on May 6, 2010, relative to our Opinion and Order entered herein on April 22, 2010, is granted.  



2.
That all references to “Tr1.” in our Opinion and Order entered herein on April 22, 2010 shall be changed to “Tr.”



3.
That Footnote No. 3 in our Opinion and Order entered herein on April 22, 2010, shall be changed to read as follows:

The Prehearing Conference was transcribed on pages 1-28 of the transcript.  Pages 29-319 comprise the transcript of the two public input hearings.


4.
That the following sentence shall be removed at the end of Section II.B.1 of our Opinion and Order entered herein on April 22, 2010:  “The OTS took no position on this issue.”  In its place, the following paragraph shall be inserted:
  The OTS did not file any Exceptions to the Recommended Decision.  However, in its Main and Reply Briefs, the OTS asserted that CTSC’s failure to provide adequate, efficient and reasonable service led up to the Commission’s Order in Sutter and that CTSC should, therefore, not be permitted to charge unjustifiably high rates.  The OTS contended that the Company should not be allowed to transfer the consequences of its poor service to usage customers, particularly considering the relatively high level of current rates.  OTS M.B. at 32-33.  The OTS argued that CTSC’s record of unacceptable service necessitated an adjustment by the Commission to CTSC’s overall revenue requirement pursuant to Section 526.  OTS M.B. at 31; OTS R.B. at 13, 22.


5.
That this proceeding shall be marked closed.
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BY THE COMMISSION,







Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  June 16, 2010
ORDER ENTERED: June 16, 2010
� 	A more complete background and procedural history of this proceeding may be found on pages two through six of the Commission’s April 22, 2010 Order. 





11

