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Douglas C. Thomas								     C-2009-2102194

	    v.

The Peoples Natural Gas Company				


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Douglas C. Thomas (Complainant or Mr. Thomas), filed on April 15, 2010, to the Initial Decision (I.D.) of Special Agent Eranda Vero, which was issued on March 18, 2010.  No Reply Exceptions were filed by The Peoples Natural Gas Company d/b/a Dominion Peoples (Respondent or Dominion Peoples).

History of the Proceeding

		On July 20, 2006, the Commission’s Bureau of Consumer Services (BCS) issued its informal decision in BCS Case No. 2108786, which established a Commission-issued payment agreement (2006 Payment Arrangement) that required the Complainant to pay a monthly special budget amount of $117.00, consisting of the regular budget amount of $96.00 plus $21.00 toward arrears, beginning with the August 2006 due date.  Based on the household income and the number of household members reported by Mr. Thomas, BCS determined that Mr. Thomas was a level 1 income customer and issued a payment arrangement that required Mr. Thomas to retire his balance in sixty months, while continuing to pay his monthly budget bill.  The Complainant defaulted on the 2006 Payment Arrangement issued by BCS.  I.D. at 8.

		The record shows that, from July 2006 to April 13, 2009, the Complainant filed with the Commission’s Bureau of Consumer Services the following informal complaints for which he requested payment arrangements:

	Date
	BCS Case Number
	Comments

	07.20.2006
	2108786
	Establish a monthly payment arrangement:
Regular Budget:   $  96.00
Arrears:                      21.00
Special Budget:     $117.00       August 2006 due date

	03.14.2008
	2203283
	Dismissed:  Complainant had received one Payment Arrangement Agreement at 2108786 in 2006 and had defaulted on it.

	10.07.2008
	[bookmark: OLE_LINK1][bookmark: OLE_LINK2]2383727
	Dismissed:  Complainant had received one Payment Arrangement Agreement at 2108786 in 2006 and had defaulted on it.  Also noted was that Complainant had failed to reply to the Income Verification letter sent to him by BCS.

	04.13.2009
	2518655
	Dismissed:  Complainant had received one Payment Arrangement Agreement at 2108786 in 2006 and had defaulted on it.



Findings of Fact Nos. 3-7, I.D. at 3.
		From April 19, 2005 to August 5, 2009, for approximately fifty-two months, the Complainant made only six payments towards his gas account with Dominion Peoples as summarized below:

	08/05/2009
	$   500.00

	07/13/2009
	$   500.00

	05/11/2009
	$   400.00

	07/14/2006
	$     58.07

	02/17/2006
	$   343.80

	04/29/2005
	$   300.00

	Total
	$2,101.87



The Complainant made no payments to the Respondent for almost three years, from July 14, 2006 to May, 11, 2009.  As of the day of the hearing, Mr. Thomas had a $3,612.77 balance in his account with Respondent.  I.D. at 9. 

		On April 14, 2009, Mr. Thomas filed a Formal Complaint (Complaint) with the Commission against Dominion Peoples alleging that he received notice that service in Murrysville, PA would be terminated for nonpayment and requested a payment arrangement.  I.D. at 3.  

		On May 6, 2009, Dominion Peoples filed an Answer.  In its Answer, Dominion Peoples addressed the material allegations of the Complaint and requested payment in full of the entire current outstanding balance.

		A telephonic hearing was held in this matter on September 1, 2009, with Special Agent Vero as the presiding officer.  Mr. Thomas appeared pro se and testified in support of the Complaint.  Dominion Peoples, which was represented by counsel, presented the testimony of Deborah Gardner, a customer relations representative for Dominion Peoples assigned to review customer complaints.  

		The record closed on September 15, 2009, after Dominion Peoples submitted a late filed exhibit.

		In her Initial Decision, the Special Agent dismissed the Complaint with prejudice after determining that the Complainant should be precluded from filing further informal and formal complaints pertaining to the service address until such time as the current balance on that account is paid in full.  I.D. at 11.

As noted, the Complainant filed Exceptions to the Initial Decision on April 15, 2010.  No Reply Exceptions were filed.

Discussion

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600 (Pa. Cmwlth. 1990).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pennsylvania Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainants’ burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (Pa. 1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the Party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Order entered April 8, 1988).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  Chapter 14 provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of 66 Pa. C.S. § 1403, defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

Section 1405 of 66 Pa. C.S. § 1405, regarding payment arrangement reads in pertinent part:
	(b)  LENGTH OF PAYMENT AGREE-MENTS – The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

	(1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 

	(2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

	(3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.

	(4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
			*	*	*
	(d)  NUMBER OF PAYMENT ARRANGE-MENTS – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

While the Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code, it lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income.  “Household income” is defined in Section 1403 of the Code as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  A “Change in Income” is defined in Section 1403 as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

		Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
			
		In his Exceptions, Mr. Thomas averred that he did not receive a copy of the 2006 Payment Arrangement, nor did he sign it.  Exc. at 1.  However, the record shows that written notice was provided to the Complainant.  I.D. at 10.  First class service is an accepted form of service by the Commission. 52 Pa. § 1.53. The letter sent to the Complainant did not come back as undeliverable, so it is assumed that the Complainant received notice of the 2006 Payment Arrangement.  Berkowitz v Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974).  Thus, the 2006 Payment Arrangement is considered binding and we will deny this Exception.

		Mr. Thomas asserts that, at the time of the 2006 Payment Arrangement, he was the only member of his household working and his rate of pay was significantly lower than it is currently.   Exc at 2.  Based on the household income and the number of household members reported by Mr. Thomas in 2006, BCS determined that the Complainant was a level 1 income customer and issued the 2006 Payment Arrangement that required Mr. Thomas to retire his balance in sixty months while continuing to pay his monthly bill.  Dominion Peoples Exhibit C.  Mr. Thomas provided no information that would substantiate his claim that he had a decrease in household income.  The Commission lacks authority to establish a second or subsequent payment arrangement, absent a change in customer’s household income.  66 Pa. C.S. § 1403.  Accordingly, we will also deny this Exception.

		Mr. Thomas also contends in his Exceptions that he provided the income verification information that was requested in BCS Case No. 2383727, but that he did not receive any word back that the paperwork had arrived nor did he receive a copy of the decision related to the income verification request.  Exc. at 1.  The BCS documentation for the BCS Case No. 2383727 states that Mr. Thomas did not provide the income verification information.  Since Mr. Thomas provided no documentation to back up his claim, we will accept the BCS documentation as fact.  Accordingly, we will deny this Exception.

In sum, we find that the Complainant has not presented any argument in his Exceptions that would justify modifying or reversing the Special Agent’s Initial Decision.  In this case, the Complainant is entitled to one Commission-issued payment arrangement and that payment arrangement was issued by the Bureau of Consumer Services on July 20, 2006.  Based on the record of this proceeding, we agree with the Special Agent’s conclusion that the Complaint should be dismissed.

The Special Agent found that the Complainant has abused the system by using the Commission’s informal and formal proceedings to avoid paying his gas bills while evading Dominion Peoples’ termination procedures.  We agree with the Special Agent’s recommendation to preclude the Complainant from filing further informal and formal complaints regarding his gas account until his current balance is paid in full.

Conclusion

Upon review and consideration of the record of this proceeding, we find that Mr. Thomas has failed to meet his burden of proof and that his Exceptions to the Initial Decision issued March 18, 2010, are without basis in law or fact; THEREFORE,
		
		IT IS ORDERED:

		1.	That the Exceptions of Mr. Douglas C. Thomas are denied.

		2.	That the Initial Decision of Special Agent Eranda Vero is affirmed.

		3.	That Douglas C. Thomas is precluded from filing further complaints with the Pennsylvania Public Utility Commission, whether of an informal or formal nature, regarding the arrearages on Account Number 450005487850 for gas service rendered by The Peoples Natural Gas Company until all such arrearages are paid in full and that the filing of any complaint pertaining to such arrearages shall be dismissed without further proceedings.

		4.	That the Formal Complaint filed by Douglas C. Thomas against the Peoples Natural Gas Company at Docket C-2009-2102194 is dismissed in its entirety.
		5.	That the proceeding at Docket No. C‑2009‑2102194 be marked closed.
[image: ]
							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED: June 16, 2010

ORDER ENTERED: June 17, 2010
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