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SUMMARY OF RECOMMENDATION

		This case is the third complaint of a trilogy filed by Verizon and its affliates against Competitive Local Exchange Carriers (CLECs) based on its belief that the CLECs’ intrastate access charges were higher than allowable under 66 Pa. C.S. § 3017(c).  The other two cases were:  Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services, Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services and MCI Communications Services, Inc. v. Penn Telecom, Inc., Opinion and Order, entered 
August 29, 2008 at Docket No. C-20066987 (Slip Op.) (PTI) and Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services, Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services and MCI Communications Services, Inc. v. CTSI, Opinion and Order, entered August 29, 2008 at Docket No. C-20077332 (Slip Op.) (CTSI).  The primary question in this case (as well as the previous two) was whether the One Communications Companies could present credible cost studies which justified their current tariffed rates?  They did not.  There are two secondary issues:  First, is Verizon entitled to a refund for the difference between the rate it paid and the rate it should have paid pursuant to the Public Utility Code, 66 Pa. C.S. § 1312?  It is.  Second, is Verizon liable for recoupment by FiberNet for the difference between the below tariff rate Verizon paid and the revised rate it should have paid pursuant to the Public Utility Code.  It is.  As a result of the failure of the One Communications Companies’ to validate their switched access rates, I concluded that the rates were unjust and unreasonable.  I note that in these circumstances Section 1312(a) of the Public Utility Code specifies that “all patrons,” not simply the complainants, are entitled to refunds.

HISTORY OF THE PROCEEDING

		On April 25, 2007, Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services, Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services and MCI Communications Services, Inc., (collectively, Verizon, VZ or complainants) filed a formal complaint against the Choice One Communications of Pennsylvania, Inc., (Choice One), CTC Communications Corporation., (CTC) and FiberNet Telecommunications of Pennsylvania, LLC, (FiberNet) (collectively, the One Communications Companies, Companies, OC or respondents) and alleged the Companies violated 66 Pa. C.S. § 3017(c).  Verizon requested that the Commission order the One Communications Companies to reduce their tariffed intrastate switched access rates to comply with the statute and order them to refund or credit to Verizon all amounts charged to Verizon in violation of 66 Pa. C.S. § 3017(c) from its effective date of November 30, 2004, to the present, with interest.

		On May 31, 2007, the One Communications Companies answered Verizon’s complaint.  They admitted that their intrastate switched access rates were higher than the incumbents’ intrastate switched access rates and that they had instituted no proceeding to declare their higher access rates cost justified.  They denied that any proceedings were either necessary or required.

		A prehearing conference was held on August 2, 2007, in which the parties agreed to a litigation schedule.  See, Prehearing Order No. 3, dated September 24, 2007.  Pursuant to that schedule, the parties served prepared direct, rebuttal and surrebuttal testimony and exhibits.  By Prehearing Order No. 1, dated August 10, 2007, the three above listed complaints were consolidated for hearing and decisional purposes.

		A hearing was held on January 16, 2008 for the purpose of admitting and cross-examining the testimony and exhibits.  At the January 16 hearing Verizon presented a panel of two witnesses who sponsored three statements and 32 exhibits.  Verizon also presented four cross-examination exhibits.  The One Communications Companies presented one witness who sponsored three statements and three exhibits.  The Companies also presented 22 cross‑examination exhibits.  A majority of the prepared statements and a significant number of the exhibits were presented in both proprietary and non-proprietary format.  The transcript covers 306 pages, including 42 pages designated as proprietary.

		Main briefs (M.B.) were filed on March 6, 2008.  Reply briefs (R.B.) were filed on April 7, 2008.  Unfortunately, the One Communications Companies’ main and reply briefs included extra-record evidence which set off a flurry of motions.  (Those motions will be described in more detail in the Discussion below.)  Ultimately, the One Communications Companies withdrew the extra-record evidence with two letters, dated August 19, 2009.

		After the PTI and CTSI cases were resolved by the Commission’s Opinions and Orders, adopted August 7, 2008 and entered August 29, 2008, I contacted the parties informally by e-mail, dated August 27, 2008.  I met with the parties in an informal off-the-record conference call on September 3, 2008.  The parties agreed to implement the mediation process in conformity with the guidance in the PTI and CTSI cases.  The mediation was not successful, and in January 2009 the cases were returned to my docket.  On August 17, 2009, I held an on-the-record status conference by telephone.  At that time the parties agreed to enter into settlement negotiations and to regularly report their progress to me.  By e-mail dated December 3, 2009, counsel for Verizon informed me that the settlement negotiations were unsuccessful.

		I met with the parties in an off-the-record conference call on December 3, 2008.  At that time I directed the parties to prepare supplemental briefs (S.B.) on the issue of whether or not the One Communications Companies’ cost of service studies met the applicable legal standards set forth in the Commission Orders in the CTSI and PTI cases.  The briefs were due on December 17, 2009.  Those directions were confirmed by an e-mail of the same date.  The supplemental briefs were filed on December 17 as directed.  No party objected during the conference call or in their briefs to the application of the standards from the CTSI and PTI cases to the cases at hand.

FINDINGS OF FACT

1. Verizon Pennsylvania Inc. (Verizon PA) is a “local exchange telecommunications company” as defined by 66 Pa. C.S. § 3012 and an “incumbent local exchange telecommunications company” (ILEC) as contemplated by 66 Pa. C.S. § 3017(c).  Verizon PA is authorized by the Commission to provide, and does provide, telecommunications service in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 1.

2. Verizon North Inc. (Verizon North) is a “local exchange telecommunications company” as defined by 66 Pa. C.S. § 3012 and an ILEC as contemplated by 66 Pa. C.S. § 3017(c).  Verizon North is authorized by the Commission to provide, and does provide, telecommunications service in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 2.

3. Verizon Select Services Inc. (VSSI) is an interexchange telecommunications carrier that is authorized by the Commission to provide, and that does provide, interexchange telecommunications services in the Commonwealth of Pennsylvania. Verizon Complaint ¶ 3.

4. Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance (VZLD) is an interexchange telecommunications carrier that is authorized by the Commission to provide, and that does provide, interexchange telecommunications services in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 4.

5. Verizon Global Networks, Inc. (VZGNI) operates and manages network facilities and services for certificated Verizon interexchange affiliates, including but not limited to VSSI and VZLD.  Verizon Complaint ¶ 5.

6. MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services (Verizon Access) is a competitive local exchange carrier (CLEC) that is authorized by the Commission to provide, and that does provide, telecommunications service in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 6.

7. MCI Communications Services Inc. (MCI) is an interexchange telecommunications carrier that is authorized by the Commission to provide, and that does provide, interexchange telecommunications service in the Commonwealth of Pennsylvania. Verizon Complaint ¶ 7.

8. One Communications is a holding company that owns telecommunications carriers providing competitive local exchange telecommunications service in the Commonwealth of Pennsylvania.  Verizon Complaint ¶ 9; One Communications Answer ¶ 9.

9. Choice One Communications of Pennsylvania Inc. (Choice One) is a “telecommunications carrier providing competitive local exchange telecommunications service” in the Commonwealth of Pennsylvania as set forth in 66 Pa. C.S. § 3017(c).  Choice One is operating under Operating Company Numbers (OCN) 4024 and 9490.  Choice One is a subsidiary of One Communications.  Verizon Complaint ¶ 10; One Communications Answer ¶ 10.

10. CTC Communications Corp. (CTC) is a “telecommunications carrier providing competitive local exchange telecommunications service” in the Commonwealth of Pennsylvania as set forth in 66 Pa. C.S. § 3017(c).  CTC is operating under OCNs 3115 and 395D.  CTC is a subsidiary of One Communications.  Verizon Complaint ¶ 11; One Communications Answer ¶ 11.

11. FiberNet Telecommunications of Pennsylvania, LLC (FiberNet) is a “telecommunications carrier providing competitive local exchange telecommunications service” in the Commonwealth of Pennsylvania as set forth in 66 Pa. C.S. § 3017(c).  FiberNet is operating under OCN 3609.  FiberNet is a subsidiary of One Communications.  Verizon Complaint ¶ 13; One Communications Answer ¶ 13.

12. One Communications claims on its website to be “the largest privately-held competitive local exchange carrier in the U.S.”  It also claims to serve “more than 160,000 businesses, from large to small, in 16 states throughout the Northeast, Mid-Atlantic and Upper Midwest regions.” Verizon Complaint ¶ 15; One Communications Answer ¶ 15.

13. Choice One, CTC and FiberNet present themselves for marketing purposes as a single entity operating under the “One Communications” name.  Verizon St 1.0 (Price Direct) at 4.

14. The One Communications Companies provide or are authorized to provide competitive local exchange telecommunications service in the service territories of incumbent local exchange telecommunications companies Verizon PA and Verizon North.  Verizon Complaint ¶ 17; One Communications Answer ¶ 17.

15. Choice One’s intrastate switched access rates can be found in its Tariff PA P.U.C. No. 2.  These intrastate switched access rates apply in the exchange areas served by Verizon PA and Verizon North. Verizon Complaint ¶ 21; One Communications Answer ¶ 21; Verizon St 1.0 (Price Direct) at 7.

16. CTC’s intrastate switched access rates are contained in its Tariff Pa. P.U.C. No. 5.  These intrastate switched access rates apply in the exchange areas served by Verizon PA and Verizon North.  Verizon Complaint ¶ 35; One Communications Answer ¶ 35; Verizon St 1.0 (Price Direct) at 7.

17. FiberNet’s intrastate switched access rates are contained in its Tariff Pa. P.U.C. No. 4.  These intrastate switched access rates apply in the exchange areas served by Verizon PA and Verizon North.  Verizon Complaint ¶ 50; One Communications Answer ¶ 50; Verizon St 1.0 (Price Direct) at 8.

18. Verizon PA’s intrastate switched access rates can be found in its Tariff Pa. P.U.C. No. 302.  Verizon PA’s Tariff Pa. P.U.C. No. 302 includes a Carrier Charge of $0.58 per access line or trunk per month, as well as certain per-minute-of-use or per-minute-of-use, per-mile charges for local switching and transport.  Verizon Complaint ¶ 18.

19. Verizon North’s intrastate switched access rates can be found in its Tariff Pa. P.U.C. No. 9.  Effective February 1, 2005, to the present, Verizon North’s intrastate switched access rate elements are identical to those of Verizon PA.  Verizon Complaint ¶ 19.

20. Each of the Verizon companies is an intrastate switched access customer of Choice One.  Verizon Complaint ¶ 30; One Communications Answer ¶ 30.  

21. Each of the Verizon companies is an intrastate switched access customer of CTC. Verizon St. 1.0 (Price Direct) at 38-40.  

22. Each of the Verizon companies is an intrastate switched access customer of FiberNet.  Verizon St. 1.0 (Price Direct) at 34-35; One Communications St. 2.0 (Parrish Rebuttal) at 2, n.1.

23. Choice One's Tariff Pa. P.U.C. No. 2 includes five switched access rate elements on a per minute-of-use basis: Carrier Common Line Charge, Local Switching, Local Transport, Tandem Switching and Interconnection Charge.  The first three rate elements have six per-minute-of-use rates that are associated with time of day (Day, Evening and Night/Weekend) and traffic type (InterLATA and IntraLATA).  The latter two rate elements have two per-minute-of-use rates that are the same for each traffic type (InterLATA and IntraLATA).  Choice One's tariff also includes a Transport Mileage switched access rate element that is assessed on a per-minute-of-use, per-mile basis.  Choice One's Transport Mileage rate element has multiple per-minute-of-use, per-mile rates that are associated with time of day (Day, Evening and Night/Weekend) and traffic type (InterLATA and IntraLATA).  None of Choice One's tariffed switched access rates has been altered since the enactment of Act 183 on November 30, 2004.  Verizon Complaint ¶ 22; One Communications Answer ¶ 22.  

24. CTC’s Tariff Pa. P.U.C. No. 5 includes ten switched access rate elements on a per-minute-of-use basis:  Carrier Common Line Charge, Local Switching, Shared End Office Trunk Charge, Tandem Switching, Tandem Transportation Termination, Tandem Transport Facility, Host/Remote Transport Termination, Transport Multiplexing, Interconnection, and Interconnection Charge.  CTC’s Tariff Pa. P.U.C. No. 5 also includes a Host/Remote Transport Facility switched access rate element that is assessed on a per-minute-of-use, per-mile basis.  Verizon Complaint ¶ 36; One Communications Answer ¶ 36.

25. The most practical way to compare a CLEC’s switched access rates to those of the ILEC is to calculate a composite rate per-minute-of-use, taking into account all of the access rate elements being charged.  Verizon Complaint ¶ 28.

26. Choice One, CTC, Verizon PA and Verizon North generally have three categories of intrastate switched access rates:  (1) carrier charge/carrier common line charge, (2) local switching, and (3) transport.  Within those categories the particular rate elements are sometimes identical, but sometimes have different names or are charged in different ways.  Verizon St. 1.0 (Price Direct) at 8.  

27. Choice One’s current tariffed intrastate switched access rates are higher than the tariffed rates of the incumbent local exchange telecommunications company in the same service territory.  Verizon Complaint ¶ 23; One Communications Answer ¶ 23.

28. CTC’s current tariffed intrastate switched access rates are higher than the tariffed rates of the incumbent local exchange telecommunications company in the same service territory.  Verizon Complaint ¶ 37; One Communications Answer ¶ 37.

29. Choice One’s effective composite intrastate switched access rate ranges from about 2.5 to 4.6 cents per minute-of-use.  Verizon PA charges approximately 1.7 cents per minute-of-use for the same services while Verizon North charges approximately 1.4 cents per minute-of-use for the same services.  Verizon St. 1.0 (Price Direct) at 9-26; Verizon Main Brief at 14-16.

30. CTC’s effective composite intrastate switched access rate is approximately 3.8 cents per minute-of-use.  Verizon PA charges approximately 1.6 cents per-minute-of-use for the same services while Verizon North charges approximately 1.3 cents per minute-of-use for the same services.  Verizon St. 1.0 (Price Direct) at 26-32; Verizon Main Brief at 16-17.

31. FiberNet’s tariff includes one switched access rate element on a per-minute-of-use basis:  Blended Carrier Switched Access.  FiberNet’s tariffed Blended Carrier Switched Access rate is $0.06 per-minute-of-use.  Verizon Complaint ¶¶ 51-52; One Communications Answer ¶¶ 51-52.

32. Notwithstanding its tariffed rates, FiberNet is billing the Verizon companies at rates that are below the tariffed switched access rates of both Verizon PA and Verizon North.  FiberNet does not bill any interexchange carriers at its tariffed rate of $0.06 per minute-of-use.  Since September 1, 2007, FiberNet has been charging a composite per-minute rate of $0.00994 for intrastate switched access in Pennsylvania.  Prior to that date, FiberNet charged composite per-minute intrastate switched access rates of $0.006 to Verizon North, $0.009 to Verizon Pennsylvania and $0.0099 to all other carriers.  Verizon St. 1.0 (Price Direct) at 34-35; One Communications Main Brief at 8-9; One Communications St. 2.0 (Parrish Rebuttal) at 2, n.1.

33. Numerous CLECs are providing the same intrastate switched access services as the One Communications Companies in the same areas served by the One Communications Companies at around $0.017 or $0.018 per minute-of-use.  Verizon Main Brief at 26; Verizon Supplemental Brief at 9.

34. Numerous CLECs charge tariffed intrastate switched access rates that are equal to or less than the intrastate switched access rates charged by the incumbent local exchange telecommunications company in the same service territory.  Verizon St. 1.1 (Price/Mazziotti Rebuttal) at 25.

35. The One Communications Companies commissioned  cost studies to determine the cost of providing intrastate switched access services for Choice One, FiberNet and CTC.  The One Communications Companies’ cost studies reflect a fully-distributed cost (FDC) methodology.  The FDC methodology allocates booked costs among individual services by a specified formula (including a rate of return) in order to determine the cost of providing those individual services.  The intrastate access rates being charged by Choice One, FiberNet and CTC are all less than the cost or “Total Recovery Requirement” of providing those intrastate access services as determined by the One Communications Companies’ cost studies.  One Communications St. 1.0 (Parrish Direct) at 4.

36. The One Communications Companies’ cost studies allocated the costs related to voice services among categories based on the relative use of the network facilities as measured by minutes of use (MOU).  One Communications Companies St. 1.0 (Parrish Direct) at 14.

37. Allocating costs based on minutes of use does not allocate any costs to services that are not based on minutes of use.  The One Communications Companies provide many non‑usage based services that make use of local loop plant.  Verizon St. 1.1 (Price/Mazziotti Rebuttal) at 41 and Exhibits R-15, R-16 and R-17.

38. The “Total Recovery Requirement” or cost of providing intrastate access services, as determined by the One Communications Companies’ cost studies, includes costs associated with providing interstate access services that cannot be recovered through the One Communications Companies’ interstate access rates due to Federal Communications Commission (F.C.C.) actions.  According to the One Communications Companies’ cost studies, this “residual interstate revenue requirement” increases the per-minute “Total Recovery Requirement” or cost of providing intrastate access services from [BEGIN PROPRIETARY] 	    	  [END PROPRIETARY] to [BEGIN PROPRIETARY]         [END PROPRIETARY] for Choice One, from [BEGIN PROPRIETARY]         [END PROPRIETARY] to [BEGIN PROPRIETARY]         [END PROPRIETARY] for FiberNet and from [BEGIN PROPRIETARY]        [END PROPRIETARY] to [BEGIN PROPRIETARY]         [END PROPRIETARY] for CTC.  This represents an increase in the per-minute “Total Recovery Requirement” or cost of providing intrastate switched access services of [BEGIN PROPRIETARY]      [END PROPRIETARY] for Choice One,    [BEGIN PROPRIETARY]     [END PROPRIETARY] for FiberNet and [BEGIN PROPRIETARY]         [END PROPRIETARY] for CTC.  One Communications St. 1.0 (Parrish Direct) at 3-4, 20; Verizon St. 1.1 (Price/Mazziotti Rebuttal) at 28.

39. Inclusion of a “residual interstate recovery requirement” is a concept never approved by this Commission for other carriers’ access rates and is not a component of the ILECs’ access rates.  Verizon Supplemental Brief at 12. 

40. Exclusive of any residual interstate revenue requirements, the local loop costs included in the One Communications Companies’ cost studies comprise the single-largest component of the cost of intrastate switched access services as calculated by the One Communications Companies’ cost studies.  Exclusive of any residual interstate revenue requirements, the One Communications Companies’ cost studies attribute between [BEGIN PROPRIETARY]                        [END PROPRIETARY] of the cost of providing intrastate switched access services to the local loop.  Verizon St. 1.1 (Price/Mazziotti Rebuttal) at 36.

41. Removing the local loop costs from the One Communications Companies’ cost studies would reduce the calculated per-minute cost of providing intrastate switched access services (exclusive of any residual interstate revenue requirements) from [BEGIN PROPRIETARY]                                 [END PROPRIETARY] for Choice One, from [BEGIN PROPRIETARY]                                 [END PROPRIETARY] for FiberNet and from [BEGIN PROPRIETARY]                                  [END PROPRIETARY] for CTC.  Verizon St. 1.1 (Price/Mazziotti Rebuttal) at 37.

42. The cost and operating parameter information on which the One Communications Companies’ cost studies are based differed significantly from the same information provided by employees of the One Communications Companies in verified responses to Verizon’s discovery requests.  Verizon Main Brief at 19- 20.   

43. The parties did not object to applying the standards set forth in the PTI and CTSI cases during the December 3, 2009 conference call or in their briefs.
DISCUSSION

A.	BURDEN OF PROOF AND LEGAL STANDARDS

		Because there have been two prior cases, the Commission has already set forth its guidelines for the burden of proof and the standards the parties must meet.  The PTI and CTSI cases have near identical text on these subjects.  With respect to the burden of proof, the Commission stated:

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

PTI Slip Op. at 6.  In this instance Verizon, as the complainant, had the burden of proving that the One Communications Companies violated the Public Utility Code, a Commission regulation or a Commission order.  Ultimately, Verizon succeeded in proving that the One Communications Companies’ intrastate switched access rates were unjust and unreasonable in violation of 
Section 3017(c) of the Code which states:

Limitation.—No telecommunications carrier providing competitive local exchange telecommunications service may charge access rates higher than those charged by the incumbent local exchange telecommunications company in the same service territory unless such carrier can demonstrate that the higher access rates are cost justified.  

Id.  Verizon succeeded because the parties stipulated that the One Communications Companies’ intrastate access rates were higher than Verizon’s rates for the same service.  As a result of the stipulation, the burden of coming forth with evidence shifted to the Companies to demonstrate that the higher access rates were cost justified.  The respondents were unable to produce cost studies which met the Commission’s standards, which are set forth below:

1.	The “cost justified” standard of Section 3017(c), 66 Pa.C.S. §3017(c), equates with a “reasonable measure of costs” for a CLEC’s intrastate switched access services.  

2.	A reasonable measure of the CLEC’s local loop plant can be included in the CLEC cost studies performed for establishing the reasonable measure of costs for its intrastate access services.  

3.	Although FDC embedded accounting-revenue requirement cost studies by the CLEC are generally acceptable, consideration should be given to forward-looking economic cost studies that treat the CLEC’s loop costs as joint costs.  In ascertaining the joint loop costs of a CLEC, consideration should be given to whether the CLEC’s loop costs can, in part, be derived from the UNE-Loop (UNE-L) rates that the CLEC pays for leasing loops to its end-user customers from an ILEC or multiple ILECs.  Similarly, in any CLEC cost studies, there must be a clear and well documented demonstration of how the CLEC recovers joint loop costs from services other than intrastate switched access.  

4.	The cost justification of the ILEC’s intrastate access rates is immaterial in ascertaining the reasonable measure of costs for the CLEC’s intrastate switched carrier access services.  However, ILEC and CLEC intrastate and interstate switched access rates may be used as proxy benchmarks for establishing an appropriate range of just and reasonable intrastate access rates for a particular CLEC.  Rural ILEC intrastate and interstate access rates may play a role in establishing such a range if a particular CLEC operates in rural exchanges of a non-rural ILEC and/or in the service area of a rural ILEC.

5.	There must be appropriate consideration given to whether the CLEC’s interstate carrier access charges influence or interact in any fashion with the reasonable measure of cost and the setting of the CLEC’s intrastate carrier access charges.

6.	The issue of rate refunds, if any, shall be adjudicated under 66 Pa. C.S. § 1312 regarding the determination of unjust and unreasonable rates and the issuance of refunds together with interest at the legal rate.

PTI at 17-18.  What follows below is an analysis of the record for each of the six standards listed above insofar as they are applicable to this case.  Because these standards did not exist at the time the case was litigated and briefed, the main and reply briefs did not follow the format set forth in the standards.  Not surprisingly, the arguments covered some of the points in the standards, and some of the parties’ positions were rendered moot or reduced by the Commission’s ruling.  In an effort to focus me and the parties on these standards, I directed the parties to file one round of supplemental briefs addressing each of the six standards.  No one objected to the application of the standards to the record or arguments previously prepared.  Although the supplemental briefs repeated some of arguments from the main and reply briefs, the parties did a good job of concentrating on the Commission’s standards.  I also emphasize that any argument not discussed below should be deemed denied.

B.	THE “COST JUSTIFIED” STANDARD OF SECTION 3017(C), 66 Pa.C.S. § 3017(C), EQUATES WITH A “REASONABLE MEASURE OF COSTS” FOR A CLEC’S INTRASTATE SWITCHED ACCESS SERVICES.  

		The parties did not disagree with this standard.  They did disagree about its application to the facts.  The obvious dichotomy was Verizon’s position that the One Communications Companies’ cost studies (one for each company) were inadmissible, fundamentally flawed and unreliable (VZ S.B. at 3-5) while the One Communications Companies argued that their cost studies contained inputs directly and causally related to intrastate switched access service and that their cost allocations were reasonable.  OC S.B. at 2-7.  Having reviewed the record, the briefs and the law, I find that I generally agree with almost all of the Verizon positions.

		The One Communications Companies began their argument by emphasizing that Section 3012 defined “Switched access service” to include “common  terminating, switching and trunking facilities” and “local switching and common and dedicated transport” facilities and “the carrier charge.”  66 Pa. C.S. § 3012.  OC S.B. at 3.  According to the One Communications Companies their expert witness, Mr. Parrish, used actual cost data as part of his fully distributed cost methodology compiled from the Companies’ records.  The One Communications Companies listed various expenses which were allegedly directly and indirectly attributable to access service.  In addition, the cost studies included various capital cost items.  OC S.B. at 3-5.

		The One Communications Companies continued by asserting that Mr. Parrish applied agency guidelines and industry accepted allocation formulas to assign both direct and indirect costs.  Assignment of costs was based on usage or similar measures, and allocation of general and administrative costs was done in direct proportion to directly and relatively assigned costs.  The allocation of each category of expenses and capital costs was demonstrated in the various schedules which accompanied Mr. Parrish’s testimony.  The Companies posited that his chosen methodology led to an accurate calculation of service-specific costs which met the required standard.  OC S.B. at 5-7.

		Verizon began its challenge on the One Communications Companies’ cost studies by asking me to reconsider my initial ruling to admit them into the record.  Verizon pointed out that Mr. Parrish testified on cross-examination that he had no personal knowledge of the inputs for his studies.  The opinions he derived from the alleged facts in his studies were based on information which was provided by company employees who had not appeared in the case and which had not been personally verified by him.  In addition, Mr. Parrish could not explain how or why the One Communications Companies’ responses to interrogatories contradicted key facts which were used in his studies.  Verizon then renewed its argument that the studies were based on unreliable hearsay and were inadmissible.  In the alternative, it asserted that, if the studies were admissible, they had been so badly discredited that they should be given no weight, and that the One Communications Companies had failed to carry their burden of proof.  Verizon concluded the Companies had agreed with the alternative position to the extent that the Companies believed the studies were admissible and that any criticism went to the weight of the evidence.  VZ M.B. at 18-23.  VZ R.B. at 5-8.   VZ S.B. at 3-5.  OC R.B. at 12.


		At the conclusion of the January 16, 2008 hearing, the One Communications Companies moved for the admission of OC St. 1.0 and its attached Exhibits and OC St. Nos. 2.0 and 3.0 into the record.  All of the evidence was sponsored by Mr. Parrish and included an access cost study for each Company.  Tr. 252-253, 294.  Verizon objected on the basis that the studies were based entirely on hearsay from One Communications Companies employees who had not presented testimony in this case.  Verizon further noted: 1) that Mr. Parrish had not accessed the Companies’ systems, accounting records or books to verify any of the data supplied to him, 2) that Mr. Parrish could not explain why the One Communications Companies in response to discovery requests provided information from their files which contradicted key facts in his studies and 3) that he could not verify the accuracy of the inputs to his studies on the day of hearing.  Tr. 294-296.  I overruled the objection based on the fact that Mr. Parrish testified as an expert witness.  As guidance for my decision, I used the Pennsylvania Rules of Evidence regarding expert testimony which permitted experts to rely on the kind of data provided to him by the Companies’ employees.  Pa.R.E. 703. Tr. 296-297.  Having reviewed the transcript of the objection, the rule of evidence and the request for reconsideration of the ruling, I am not inclined to reverse the decision to admit the cost studies.  The request to declare the cost studies inadmissible is denied.

		Having found the cost studies admissible, I hasten to add that I agree with Verizon’s alternative position that the studies were fundamentally flawed and unreliable. I also agree that, by the time cross-examination was concluded, the cost studies had been so badly discredited that they should be given no weight, and that the One Communications Companies had failed to meet the “cost justified” standard in the statute or the six guidelines in the PTI and CTSI cases.  66 Pa. C.S. § 3017(c).  My confidence in the reliability of the cost studies began to erode when Mr. Parrish testified that he relied on data provided by the Companies’ employees and had not attempted to verify it.  Standing alone these facts would not have been sufficient to undermine the validity of the studies.  However, his inability to explain the Companies’ discovery responses which contradicted the data in his studies was an admission that the studies were inaccurate.  He was not only presented as an expert witness, but he was also the only witness.  He and the Companies knew or should have known that the discovery responses contradicted the data in the studies.  At a minimum he should have returned to the Companies and checked the discovery responses and the data in his studies against the actual records before the hearing.  Perhaps then he would have been prepared to present a credible explanation in defense of his studies, instead of none at all.  

		There is another issue that neither of the parties addressed.  The tariffed rates in question for Choice One and CTC became effective in 2004.  (It is not clear when the rates for FiberNet became effective.)  In order to demonstrate compliance with the statute, Mr. Parrish used 2006 data from each company to prepare a cost study which was presented at a January 2008 hearing.  OC St. 1.0 at 5.  While I am willing to accept the 2006 data as likely to be the most recent available, normally a new rate is justified based on information available at the time of filing.  There is no 2004 data in the record.  The issue of the appropriate time period for data used for cost justification was raised in the CTSI case as follows:

(3) whether CLEC access charges that are higher than the ILEC’s access charges must be shown to be “cost justified” at the time the tariffed rates are filed with the Commission or whether a CLEC may wait for the rate to be challenged before having to demonstrate that the rates are “cost justified.” R.D. at 13.  

Id. at 3-4.  Unfortunately, the Commission did not answer the question.  Under these circumstances I am reluctant to rule that using 2006 data was unacceptable per se.  However, I admit that I would have been more comfortable with 2004 data which would have answered the question of, “What were the Companies thinking at the time they made the decisions to set the rates? ”I also note that there does not appear to be an applicable regulation on the subject.  In the PTI case, the Commission referred to CLEC cost support requirements found in the regulations.  52 Pa. Code § 53.59(e).  PTI at 11.  This regulation is not applicable because it only gives CLECs the obligation to produce documentary support at the request of the Commission.  Id.  In this instance the documentation was produced by the One Communications Companies in response to the shifting burden of production in a complaint case.  The ultimate result was that the Companies produced faulty cost studies based on 2006 data which failed to credibly support their existing rates.  

		The above analysis is only the start of many valid criticisms of the studies.  Those  other problems will be set forth in more detail below.

C.	A REASONABLE MEASURE OF THE CLEC’S LOCAL LOOP PLANT CAN BE INCLUDED IN THE CLEC COST STUDIES PERFORMED FOR ESTABLISHING THE REASONABLE MEASURE OF COSTS FOR ITS INTRASTATE ACCESS SERVICES.  

		Initially, Verizon took the position that local loop costs should not be included in the costs of switched access service because loops were not a traffic sensitive cost and were not affected by switched access.  VZ M.B. at 38-42.  However, after the Commission promulgated the PTI and CTSI decisions, Verizon argued that the Companies’ cost methodology for determining loop costs attributable to switched access service was flawed.  Basically, Verizon asserted that there were three major issues associated with the One Communications Companies’ calculation of loop costs to be included in the cost of rendering intrastate access charges:  Verizon’s first problem was the Companies’ inclusion of allegedly unrecovered interstate access service costs as part of the loop cost calculation.  The second problem was assigning non-traffic sensitive costs on the basis of minutes of use.  The third problem was the exclusion of certain local loop MOU from the allocation formula.  VZ S.B. at 10-14.

		The One Communications Companies contended that Verizon’s opposition to the inclusion of loop costs in the intrastate access service cost study was refuted by the Commission decisions in the PTI and CTSI cases.  The Companies continued that Mr. Parrish allocated local loop costs in accordance with F.C.C. policy and this Commission’s acceptance of the validity of relative use measurements.  The Companies claimed that the cost studies did not include terminating local minutes in the MOU formula because the F.C.C. precluded recovery of local loop costs from local termination services.  While they acknowledged that there was more than one way to allocate loop costs, they believed that using MOU was the preferred methodology.  The Companies rejected the use of forward-looking methodologies as hypothetical and less reliable than actual data.  They attributed the inclusion of interstate access costs in the calculation of intrastate access charges to the F.C.C. cap on interstate access rates and the F.C.C.’s alleged dictate to recover the residual interstate charges from the intrastate jurisdiction.  The Companies also believed that Section 3012 was broad enough to allow inclusion of the interstate residual, particularly when both intrastate and interstate access functionality was identical in relationship to the loop.  OC M.B. at 25-28.  OC R.B. at 28‑29.  OC S.B. at 7-10.

		The One Communications Companies denied Verizon’s premise that interstate residual costs were not related to intrastate access services.  The Companies noted that Verizon witnesses conceded that there was no difference between intrastate and interstate access service from an engineering prospective.  The respondents contended that including the interstate costs was entirely consistent with a Fully Distributed Cost (FDC) methodology.  Any shortfall due to the F.C.C. cap came from the same class of service provided by the Companies to all in-state toll carriers.  The One Communications Companies determined that they should collect that shortfall from same customer class.  The Companies dismissed Verizon’s argument that the respondents should use the End User Common Line (EUCL) charge to offset any interstate shortfall.  The One Communications Companies claimed, even if the interstate shortfall was collected through the EUCL, it would create a corresponding need for cost recovery of a similar amount from local loops  and, ultimately, local service rates.  The Companies posited that access costs were attributable to toll carriers, but the Verizon reconfiguration would flow those costs to the end users.  Citing the F.C.C., the respondents asserted that CLECs could flow the residual through into intrastate access rates.  Access Charge Reform: Reform of Access Charges Imposed by Competitive Local Exchange Carriers, Seventh Report and Order and Further Notice of Proposed Rulemaking, 16 FCC Rcd 9923, ¶ 39 (2001) (Seventh R&O).  OC R.B. at 29-31.

		The One Communications Companies repeated their rejection of Verizon’s argument that loop costs were not part of the cost of providing switched access service.  The Companies contended that switched access service was an end-to-end communications service which relied on common network facilities and the local loop.  The respondents conceded that the cost of the local loop did not vary with usage, but emphasized: 1) that the Public Utility Code included common network and loops in the definition of switched access service (citing 66 Pa. C.S. § 3012), 2) that the Companies’ tariffs expressly notified the interexchange carriers that loop costs were included in the rate and 3) that, as a result, it was appropriate to include these costs in the cost studies.  OC R.B. at 31-34.
		Previously in this decision I set forth Section 3017(c) of the Public Utility Code.  That Section ends with the following words, “. . . unless such carrier can demonstrate that the higher [intrastate] access rates are cost justified.”  I added the bracketed insertion to emphasize the subject of the statute and this case.  I find that the attempt by the One Communications Companies to recover interstate rate shortfalls to be contra-definitional to the statute.  Simply put:  the direction of the Legislature to this Commission to identify intrastate costs cannot include interstate rate shortfalls no matter what kind of cost study the CLEC uses.  The validity of my evaluation can be demonstrated with the following example:  

Assume there is a candy maker who sells two products: gum balls and chocolate bars.  Producing a gum ball costs 5 cents and producing a chocolate bar costs 10 cents.  Every day the candy maker sells exactly one gum ball and one candy bar.  If he desires a 20% rate of return, he will charge 6 cents each for gum balls and 12 cents each for chocolate bars.  

Rate of Return = (Final Value – Initial Value) / Initial Value

.2 = (((1 x 6)+(1 x 12)) – ((1 x 5)+(1 x 10)))/((1 x 5)+(1 x 10))

The government steps in and decides to regulate the cost of chocolate bars.  It mandates that the maximum price that can be charged for a chocolate bar is 11 cents.  Now to realize that same 20% rate of return the candy maker must increase the price of gum balls to 7 cents.  

.2 = (((1 x 7)+(1 x 11)) – ((1 x 5)+(1 x 10)))/((1 x 5)+(1 x 10))

The point is that his cost for gum balls did not change.  They still cost 5 cents.  

The same logic is applicable to the One Communications Companies’ attempt to include interstate access rate shortfalls in the cost of intrastate access service.  Just because the F.C.C. capped the interstate access rates and encouraged the CLECs to recover any revenue shortfall from other sources, does not mean that the Companies can reasonably believe that Section 3017(c) authorized the collection of those shortfalls as part of a study to identify the costs of rendering intrastate access service.  

		The Companies’ position was not enhanced by the fact that the inclusion of the revenues attributed to the interstate shortfalls made up a substantial part of the difference between the respondents’ intrastate access rates and Verizon’s rates for the same service.  Verizon highlighted the difference as follows:

Specifically, even without any other corrections, the removal of this unreasonable component of One Communications’ claimed cost would reduce the cost study results from [BEGIN PROPRIETARY] 

                        [END PROPRIETARY]. 12                                            
12 See One Communications Companies St. 1.0 (Parrish Direct) at 4.

VZ S.B. at 12.  I also note that the Companies’ calculations of these shortfalls were not challenged.  However, given Mr. Parrish’s prior comments about accepting the word of the employees about the contents of the respondents’ records, I have some reluctance to endorse the accuracy of the numbers provided.

		The second issue concerned the allocation of the cost of the loop even though the loop is not a traffic sensitive piece of equipment.  The One Communications Companies’ cost studies allocate costs among categories based on the relative use of the network facilities as measured by minutes of use.  OC St. 1.0 at 14.  Allocating costs based on minutes of use fails to allocate any costs to services that are not based on usage.  The One Communications Companies provide many non-usage based services that make use of the local loop plant.  These include Caller ID, Distinctive Ring, Call Waiting, and Call Trace, among others.  None of the One Communications Companies’ costs were allocated to these non-usage based services.  VZ St. 1.1 at 41 and Exhs. R-15, R-16 and R-17.  The One Communications Companies’ cost studies allocate each company’s costs only to usage-based services.  VZ M.B. at 42. 

		The One Communications companies argue the non-usage based vertical services cited by Verizon are standard features in modern switches and their costs are likely inconsequential in any event.  OC M.B. at 30, OC R.B. at 22.   This argument misses the point.  It is not the allocation of the cost of the switch which is at issue.  It is the failure of the Companies to properly account for the use of the loop by these services in a MOU cost study.  The One Communications Companies cost studies did not allocate any loop costs to non-usage based services which results in recovery of all  costs from usage-based services such as switched access.  The local loop costs included in the One Communications Companies’ cost studies comprises the second largest component of their calculated switched access cost.  In the One Communications Companies cost studies, between [BEGIN PROPRIETARY] 
[END PROPRIETARY] of the intrastate switched access cost is attributable to local loop.  VZ St. 1.1 at 36.  The One Communications Companies’ cost studies admit that the rate above [BEGIN PROPRIETARY] 																[END PROPRIETARY] is a pure recovery of loop costs.  See also,VZ S.B.at 13.  The exposure of these flaws in calculation of loop costs continued to undermine the credibility of the cost studies.

		The third problem with the One Communications Companies’ cost studies was the allocation of the costs of network transportation and switching functions among voice services based on network minutes of use, including minutes of terminating local and toll traffic.  The flaw was that the costs of the loop were allocated on originating and terminating minutes exclusive of terminating local minutes.  OC St. 1.0 at 14.

		By excluding local termination minutes the Companies’ cost studies again over  allocated loop costs to intrastate switched access services.  Excluding the local minutes of use from each cost study inflated [BEGIN PROPRIETARY] 

          	       [END PROPRIETARY].  VZ St. 1.1 at 43.

		The majority of the excluded local minutes of use are terminated to customers whose technical arrangements include facilities collocated with the One Communications Companies’ central offices and thus are terminated without utilization of the local loop.  Since the loop is not utilized it would be inappropriate to allocate any loop costs to this traffic.  However, the remaining local termination traffic does utilize the local loop.  OC R.B. at 28, OC St. 3.0 at 36.

		The One Communications Companies assert that the remaining local termination minutes that do utilize the local loop should not bear any loop costs because such minutes are billed via reciprocal compensation and F.C.C. rules prohibit the recovery of loop costs through reciprocal compensation.  OC  M.B. at 31.  The Companies’ argument is off the mark.  Reciprocal compensation is a rate.  The issue in this case concerns cost studies.  The One Communications Companies have submitted cost studies to determine the cost of providing intrastate switched access services.  They have not demonstrated that the requirement to charge reciprocal compensation rates for local termination traffic somehow affects, or indeed increases, the cost of providing switched access services.  The costs of a service are the same regardless of the price charged for that service.  If loop costs are allocated to various services based on the relative number of minutes that each service is carried over the loops, then all minutes for all services should be included as part of that allocation process.  Excluding the local minutes distorts the factors used in the study and over-allocates costs to switched access services.  VZ St. 1.1 at 44.  See also, VZ R.B.at 26, VZ S.B.at 14.  Once again, these kinds of errors further denigrate the value of the cost studies.

D.	ALTHOUGH FDC EMBEDDED ACCOUNTING-REVENUE REQUIREMENT COST STUDIES BY THE CLEC ARE GENERALLY ACCEPTABLE, CONSIDERATION SHOULD BE GIVEN TO FORWARD-LOOKING ECONOMIC COST STUDIES THAT TREAT THE CLEC’S LOOP COSTS AS JOINT COSTS.  IN ASCERTAINING THE JOINT LOOP COSTS OF A CLEC, CONSIDERATION SHOULD BE GIVEN TO WHETHER THE CLEC’S LOOP COSTS CAN, IN PART, BE DERIVED FROM THE UNE-LOOP (UNE-L) RATES THAT THE CLEC PAYS FOR LEASING LOOPS TO ITS END-USER CUSTOMERS FROM AN ILEC OR MULTIPLE ILECS.  SIMILARLY, IN ANY CLEC COST STUDY, THERE MUST BE A CLEAR AND WELL DOCUMENTED DEMONSTRATION OF HOW THE CLEC RECOVERS JOINT LOOP COSTS FROM SERVICES OTHER THAN INTRASTATE SWITCHED ACCESS.  

		Verizon focused on the question of whether there was clear and well documented information on how the Companies recovered joint loop costs from services other than intrastate switched access.  VZ R.B.at 25, VZ S.B.at 13-14.  In contrast, the One Communications Companies asserted that their cost studies were in an acceptable FDC study format.  The Companies emphasized that the Commission had declared that FDC studies were acceptable which overruled Verizon’s initial position (citing PTI).  They continued that their witness, 
Mr. Parrish, had used booked costs to conform to revenue requirement standards to identify total costs and divided by the annual MOU of intrastate switched access traffic provided by the respondents.  The Companies explained how they believed that Mr. Parrish had appropriately integrated UNE-Loop (UNE-L) costs into the cost studies.  They concluded this argument by pointing out that the Companies had documented how they attributed residual loop costs to other services.  OC S.B. at 10-15.  Having reviewed the record and the arguments, I agree with Verizon.  I view the cost studies as providing clear record evidence that they were designed to inflate the intrastate access service costs to the absolute maximum.

		In an effort to keep repetition to a minimum, I note that the prior discussion relating to the allocation of loop costs demonstrated two relevant major flaws.  The first flaw was to over allocate loop costs to switched access service by the failure of the Companies to properly account for the use of the loop by non-usage based services in a MOU cost study.  The One Communications Companies cost studies did not allocate any loop costs to non-usage based services which results in recovery of all  costs from usage based services such as switched access.  The second flaw was that the costs of the loop were allocated on originating and terminating minutes exclusive of terminating local minutes.  By excluding local termination minutes the Companies’ cost studies again over allocated loop costs to intrastate switched access services.  These two flaws demonstrate the Companies’ failure to clearly document how they recovered joint loop costs from services other than switched access.  Indeed, they document the exact opposite and support my conclusion that the cost studies were designed to inflate the intrastate access service costs to the absolute maximum.  The respondents proved that they unreasonably reduced their recovery of joint loop costs from services other than switched access.  See also, VZ R.B. at 25- 26, VZ S.B. at 13-14.

E.	THE COST JUSTIFICATION OF THE ILEC’S INTRASTATE ACCESS RATES IS IMMATERIAL IN ASCERTAINING THE REASONABLE MEASURE OF COSTS FOR THE CLEC’S INTRASTATE SWITCHED CARRIER ACCESS SERVICES.  HOWEVER, ILEC AND CLEC INTRASTATE AND INTERSTATE SWITCHED ACCESS RATES MAY BE USED AS PROXY BENCHMARKS FOR ESTABLISHING AN APPROPRIATE RANGE OF JUST AND REASONABLE INTRASTATE ACCESS RATES FOR A PARTICULAR CLEC.  RURAL ILEC INTRASTATE AND INTERSTATE ACCESS RATES MAY PLAY A ROLE IN ESTABLISHING SUCH A RANGE IF A PARTICULAR CLEC OPERATES IN RURAL EXCHANGES OF A NON-RURAL ILEC AND/OR IN THE SERVICE AREA OF A RURAL ILEC.

		Verizon noted that the Commission did not precisely define a reasonable CLEC access rate, but was willing to use certain “proxy benchmarks” by comparing the CLEC’s rates to the interstate and intrastate access rates of other carriers’ charges for the same service.  Verizon viewed this comparison as consistent with the F.C.C.’s policy to promote competition and to prevent the CLECs from inappropriately shifting carrier costs onto the IXCs and the long distance market served by the IXCs.  Verizon contended that the record showed there were no other companies operating in Verizon territory charging intrastate access rates nearly as high as the One Communications Companies.  Verizon continued that the Companies were charging intrastate access rates higher than the interstate and intrastate access rates of ILECs and CLECs operating in the same territory and higher than the Companies’ interstate access rates, as well.
VZ S.B. at 7-10.

		The One Communications Companies touted their cost studies as verifiable FDC studies.  They believed it would be inappropriate to compare their intrastate access rates to Verizon’s due to the huge disparity in size between the opposing parties.  The respondents compared the number of their access lines and resulting economies of scale to those of Verizon’s.  They concluded there was such a mismatch that using Verizon’s intrastate access rates as a proxy would be unfair.  OC S.B. at 16-17.

		The One Communications Companies’ attempt to avoid comparing their access rates with those of Verizon is without support in the Public Utility Code.  66 Pa. C.S. § 3017(c).  The statute, quoted earlier, gives CLECs only one way to justify charging a higher rate for switched intrastate access than an ILEC; and it is “cost justified.”  Id.  When the Companies made the decision to begin competitive service in Verizon’s service territory, their management knew or should have known that they were about to compete with the largest telecommunications carrier in Pennsylvania.  To try now to justify higher costs based on the comparative number of access lines and economies of scale is simply not persuasive; nor is it authorized in the statutory language.  Id.

		My reading of the statute led me to the conclusion that it was designed to substantially reduce or eliminate cross-subsidization.  Unfortunately, the cost studies at issue provide classic examples of the cross-subsidies which must be avoided.  The first example is the attempt to recover all alleged interstate access charge shortfalls from the intrastate access users.  The second example is the attempt to over allocate local loop costs to the intrastate access users.  
In both examples the One Communications Companies are attempting to shift costs which would otherwise fall on their customers to the intrastate carriers.

		Even if I omit a comparison between Verizon and the Companies, the record contains sufficient evidence to find that the Companies still failed to meet the benchmarks set by other CLECs and ILECs for intrastate and interstate switched access rates.  The rates of those other companies may be used as proxy benchmarks for establishing an appropriate range of just and reasonable intrastate access rates for a particular CLEC.  Verizon provided the following list of CLECs charging rates no higher than Verizon’s:

For example, Broadview (Pa. PUC No. 5), Cavalier (Pa. PUC No. 4), MCImetro (Pa. PUC No. 4), Comcast (Pa. PUC No. 4), AT&T (PA P.U.C. No 17), Level 3 (Pa. PUC No. 4), XO (P.U.C. Tariff No. 13), RCN (Pa. PUC No. 4), Telcove (Pa. PUC No. 2), US LEC (Pa. PUC No. 2) and others all charge tariffed rates at or lower than the statutory rate cap.  Verizon St. 1.1 (Price/Mazziotti Rebuttal) at 25.  

VZ M.B. at 26 n. 48.  The respondents did not challenge these facts.  Under these circumstances, I find that the One Communications Companies failed to carry their burden of persuasion on this issue.

F.	THERE MUST BE APPROPRIATE CONSIDERATION GIVEN TO WHETHER THE CLEC’S INTERSTATE CARRIER ACCESS CHARGES INFLUENCE OR INTERACT IN ANY FASHION WITH THE REASONABLE MEASURE OF COST AND THE SETTING OF THE CLEC’S INTRASTATE CARRIER ACCESS CHARGES.

		I will not repeat the analysis of the relationship of the One Communications Companies’ alleged interstate access rate shortfall to the Companies’ intrastate cost studies.  
See, C above.  Briefly, my examination of the cost studies led to the conclusion that the Companies’ studies were unreasonably inflated by the attempt to recover the alleged shortfall as part of the intrastate access rates.  To say the least the respondents’ interstate access rates influenced their intrastate access rates in a decidedly negative fashion.

G.	THE ISSUE OF RATE REFUNDS, IF ANY, SHALL BE ADJUDICATED UNDER    66 PA. C.S. § 1312 REGARDING THE DETERMINATION OF UNJUST AND UNREASONABLE RATES AND THE ISSUANCE OF REFUNDS TOGETHER WITH INTEREST AT THE LEGAL RATE.

		On April 25, 2007, Verizon filed its Complaint against the One Communications Companies.  While there was only one Complaint filed, a different docket number was assigned to each named respondent.  As part of the requested relief Verizon asked the Commission:  1) to direct the Companies to immediately reduce their intrastate switched access tariffs to a level no higher than those charged by ILECs in the corresponding service territories; and 2) to order a refund or credit with interest for all amounts illegally charged to Verizon in violation of Section 3017(c) of the Public Utility Code starting from the November 30, 2004, the effective date of the statute, to the present.  Complaint at 15, ¶ (c).  66 Pa. C.S. § 3017(c).  Verizon sought its refunds pursuant to Section 1312(a) of the Public Utility Code and provided a calculation to quantify the amount in controversy.  VZ M.B. at 44-49.  VZ R.B. at 27-28.  VZ S.B. at 14-17.

		The One Communications Companies argued that there was no legal or equitable justification for ordering a refund.  The Companies asserted that Section 1312 of the Public Utility Code was not applicable.  More specifically, the respondents contended that they had not violated any order or regulation of the Commission and that they had not charged Verizon any amount in excess of an existing, effective tariff.  They denied that there was any record evidence to justify finding that the rates were unjust or unreasonable.  The Companies believed that, because the tariffs were lawfully filed and accepted by the Commission, they should not be liable for refunds when they were required to adhere to their tariffs.  The respondents explained that Verizon had the opportunity to challenge the tariffs when the tariffs were first filed and had unreasonably delayed in bringing these complaints.  OC R.B. at 34-37.   OC S.B. at 19-21.

		Having reviewed the briefs and the cost studies and the Public Utility Code, I agree with Verizon.  I have concluded that the One Communications Companies’ existing intrastate switched access tariffs are unjust and unreasonable and that the Companies must file tariffs equal to the rates Verizon charges for the same service.  In accordance with 
Section 1312(a) of the Public Utility Code, I further find that Verizon is entitled to a refund with interest at the legal rate from Choice One and CTC for the difference between the existing tariffed rates and the rates Verizon charges for the same service.  66 Pa. C.S. § 1312(a).  I note that FiberNet has a tariffed rate higher than Verizon’s rate, but actually charged Verizon a rate lower than Verizon’s rate.  As a result, the Companies shall be entitled to a credit for the amount owed by Verizon to FiberNet representing the difference between what Verizon paid and Verizon’s tariffed rate for the same service.

		Initially, I agree with the One Communications Companies to the extent that I find no evidence that they violated any order or regulation of the Commission or that they had charged Verizon any amount in excess of an existing, effective tariff.  Our agreement ends at that point.  Verizon was totally successful in its efforts to entirely discredit the Companies’ cost studies in a variety of ways, as set forth above.  In the PTI and CTSI Opinions and Orders this Commission set forth six criteria for evaluating cases arising under Section 3017(c) of the Public Utility Code.  66 Pa. C.S. § 3017(c).  The first five standards concern evaluation of the cost studies presented in this case.  As noted above, the One Communications Companies failed to satisfy any of those five standards.

		The sixth standard concerns refunds.  Even though the parties have presented some argument about the applicability of Section 1309, the standard specified that Section 1312 of the Public Utility Code should be applied.  In view of the common issues between this case and the PTI and CTSI cases, I see no reason to depart from the Commission’s clear guidance.   As noted above, I have already concluded that the One Communications Companies’ tariffed  intrastate access rates are unjust and unreasonable.  That conclusion is based on the many inaccuracies found in the cost studies.  The importance of this conclusion is that it triggers the need to direct refunds.  Verizon correctly asserted that the Companies did not challenge Verizon’s refund calculations.  

		Accordingly, I will recommend that, because the respondents failed to demonstrate the validity of their rates, the Companies must file intrastate access tariffs equal to the rates Verizon, and other Pennsylvania ILECs in whose territory the respondents operate. Before defining the refund owing, I note that the statute specifies:

  (a)  General rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, . . .the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. . . . Any order of the commission awarding a refund shall be made for and on behalf of all patrons subject to the same rate of the public utility.

Id.  (Bolding in the original.  Underlining added.)  My reading of the underlined portions of the statute led me to the conclusion that the Companies’ liability extends beyond the parties to this case to all “patrons” including Verizon and other Pennsylvania ILECs in whose territory the respondents operate, and other CLECs and IXCs.  In other words, anyone who paid the Companies’ tariffed rate for intrastate switched access services is entitled to a refund.  Choice One and CTC  must refund to Verizon and all others who used the Companies’ intrastate access services in the Verizon service territory the difference between the existing tariffed rates and the rates Verizon charges for the same service.  The respondents’ rates were in effect on 
November 30, 2004, which is the effective date of Section 3017 in its present form.  That date is less than four years prior to the filing of Verizon’s Complaint.  As a result, the refund period shall begin with the first payments made after that date by Verizon and all others in 2004 and ending with any payments made up to the date the tariffs are cancelled pursuant to the Commission’s decision in this case.  In addition Verizon and all others shall be entitled to interest at the legal rate from the date each payment was made.  66 Pa. C.S. § 1312(a).  

		To the extent that FiberNet charged any intrastate switched access amount in excess of Verizon’s access rates, or the access rates of other Pennsylvania ILECs (in whose territory FiberNet operated), it too will be liable for refunding the difference according to the rulings set forth above.  The evidence of record established that FiberNet’s filed tariff was higher than Verizon’s.  All of Verizon’s criticism directed to the cost studies included the study offered to justify FiberNet’s tariffed rate.  My conclusion above that Verizon was successful in destroying the credibility of the Companies’ cost studies included the FiberNet cost study.  However, the evidence clearly indicates that FiberNet charged Verizon less than Verizon’s rates for intrastate access and that FiberNet did not begin to provide intrastate switched access to Verizon until 2006.  As noted previously, the Companies are not entitled to backbill Verizon for the full amount of the current FiberNet tariff.  Instead, the respondents are entitled to a credit for the difference between what Verizon actually paid and the comparable Verizon rate.  There is limited evidence about what FiberNet charged other ILECs, CLECs and IXCs.  Because 
Section 1312(a) requires a refund for all patrons when the tariffed rates are found to be unjust and unreasonable, the other patrons may be owed a refund or liable for a credit dependent on the actual amount charged by FiberNet.

		In conclusion I emphasize that these cases have been pending before me for approximately three years.  Some of the delay is attributable to me, and some of the delay was due to the parties’ two failed attempts to settle the cases.  After the PTI and CTSI cases were resolved by the Commission’s Opinions and Orders, adopted August 7, 2008 and entered 
August 29, 2008, I contacted the parties informally by e-mail, dated August 27, 2008.  At that time I informed the parties that my decision would likely resemble the decisions prepared by Administrative Law Judges Weismandel and Colwell in the PTI and CTSI cases, respectively.     I met with the parties in an off-the-record conference call on September 3, 2008.  The parties agreed to implement the mediation process in conformity to the directions in the PTI and CTSI cases.  Their agreement was confirmed by my e-mail of the same date.  The mediation was not successful, and in January 2009 the cases were returned to my docket.  On August 17, 2009,        I held an on-the-record status conference by telephone.  At that time the parties agreed to enter into settlement negotiations and to regularly report their progress to me.  By e-mail dated December 3, 2009, counsel for Verizon informed me that the settlement negotiations were unsuccessful.  I have provided this procedural review to highlight the fact that the parties have already attempted to implement the guidance provided in the PTI and CTSI cases, as well as a second settlement effort which failed.  While I appreciate the parties willingness to try to settle, there are few choices left for a remedy.  Because in August 2008 I explained my likely recommendation to the parties, I find that there is no reason to delay implementation of the remedy.  Accordingly, the One Communications Companies will be directed to promptly file revised tariffs and make the appropriate refunds.

H.	MISCELLANEOUS

		As noted in the History of the Proceeding, there are a variety of motions pending.  All of the motions concerned the extra-record evidence which was attached to the One Communications Companies’ main and reply briefs and which was withdrawn.  I will review them briefly below.

		Both Verizon and the Companies filed their main briefs on March 6, 2008.  By letter dated April 7, 2008, Verizon filed a Motion to Strike Extra-Record Evidence in the Main Brief Filed by the One Communications Companies.  By letter dated April 18, 2008, the Companies filed their Opposition of One Communications to Verizon Motion to Strike.  At the same time the Companies filed their Petition of the One Communications Companies to Reopen Record for the Admission of Public Documents and Adjudicative Facts.  By letter dated 
April 28, 2008, Verizon filed its Opposition of Verizon to Petition to Reopen the Record filed by the One Communications Companies.
  
		Both Verizon and the Companies filed their reply briefs on April 8, 2008.  By letter dated April 28, 2008, Verizon filed a Motion to Strike Extra-Record Evidence in the Reply Brief Filed by the One Communications Companies.  At the same time Verizon filed its Motion of Verizon to Strike Refund Argument, or Alternatively for Leave to File a Limited Surreply Brief.  By letter dated May 14, 2008, the Companies filed their Opposition of One Communications Companies to Motion of Verizon to Strike.  At the same time the Companies filed their Opposition of One Communications to Motion of Verizon to Strike Refund Argument, or Alternatively for Leave to File a Limited Surreply Brief.  

		As noted above, on August 17, 2009, I held an on-the-record status conference by telephone.  At that time, not only did the parties agree to enter into settlement negotiations, but also the Companies agreed to withdraw the evidence which was the subject of the Motions.  By two letters dated August 19, 2009, the Companies withdrew the information in both of their briefs which was the target of the Motions.  By letter dated August 18, 2009, Verizon withdrew the Supplemental Prehearing Memorandum (previously labeled Verizon Surreply Brief Limited to the Issue of a Refund) which it had filed on August 14, 2008.

		Having reviewed the motions and the record, I find that all of the motions were rendered moot by the Companies’ letters dated August 19, 2008 and that no further rulings are needed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. § 701.

2. As the party seeking affirmative relief from the Commission, the complainant bears the burden of proof.  66 Pa. C.S. §332(a).

3. A complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

4. The burden of proof must be carried by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).

5. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa. C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

6. Each of the One Communications Companies is a telecommunications carrier providing competitive local exchange telecommunications service and is subject to the requirements of 66 Pa. C.S. § 3017(c).

7. In the service territories of Verizon PA and Verizon North, Choice One and CTC are charging access rates higher than those charged by the incumbent local exchange telecommunications company in the same service territory in violation of 66 Pa. C.S. § 3017(c).  

8. In the service territories of Verizon PA and Verizon North, FiberNet maintains a tariffed access rates higher than the rates charged by the incumbent local exchange telecommunications company in the same service territory in violation of 66 Pa. C.S. § 3017(c).

9. The provisions of 66 Pa. C.S. § 3017(c) became effective on        November 30, 2004.  66 Pa. C.S. § 3017(c) contains the following mandate applicable to the intrastate switched access rates charged by CLECs:

Limitation - No telecommunications carrier providing competitive local exchange telecommunications service may charge access rates higher than those charged by the incumbent local exchange telecommunications company in the same service territory unless such carrier can demonstrate that the higher access rates are cost justified.  

66 Pa. C.S. § 3017(c).

10. The complainant’s initial burden is to prove that:  (1) the above statutory section is applicable in this instance; and (2) the respondents’ switched access rates are higher than complainant’s rates.

11. Verizon satisfied its burden of proof by virtue of One Communications Companies’ admissions that their switched access rates exceeded those of Verizon.

12. A CLEC’s access rate is not per se unreasonable merely because it exceeds the ILEC rate.

13. There is no single correct cost methodology.

14. “[T]he use of FDC and embedded cost revenue requirement standards and methods should be available to a CLEC for deriving a reasonable measure of underlying costs in order to cost justify its rates in the ILEC’s ‘same service territory.’”  PTI at 15.

15. The third Applicable Legal Standard permits forward-looking cost studies so long as they “treat the CLEC’s loop costs as joint costs.”  This standard overrules Verizon’s position, that a forward-looking cost study must be used, and must exclude loop costs.  PTI at 17.

16. The One Communications Companies’ studies were admissible as evidence.  However, the revenue requirement methodology used by Mr. Parrish did not credibly demonstrate that the Companies’ access rates were cost justified.

17. One Communications Companies’ cost studies do not meet the applicable legal standards set forth in the Commission Orders in PTI and CTSI.
18. The One Communications Companies did not met their burden under 66 Pa. C.S § 3017(c) to demonstrate that their higher switched access rates were cost justified.

19. Local loop costs are valid components of switched access costs.  PTI and CTSI.

20. The Commission has consistently adopted the position that the fixed costs associated with the loop plant and facilities of ILECs should be allocated and recovered by services that utilize the local loop, including the ILECs’ intrastate carrier access services.  CTSI.

21. The Companies’ cost studies were flawed and unreliable because they improperly inflated local loop costs.

22. One Communications Companies’ FDC studies fail to comply with the third Applicable Legal Standard.

23. The Companies’ studies were flawed and unreliable because they improperly inflated the result by including revenue requirements assigned to interstate access service.

24. One Communications Companies are not entitled to recover their interstate costs shortfall in their intrastate switched access rates.

25. The Companies’ cost studies were flawed and unreliable because they improperly inflated the result by using flawed allocation factors.

26. According to 66 Pa. C.S. § 3012, "Switched access service" is defined as “A service which provides for the use of common terminating, switching and trunking facilities of a local exchange telecommunications company's public switched network. The term includes, but is not limited to, the rates for local switching, common and dedicated transport and the carrier charge.”
27. A reasonable measure of costs for “switched access service” should include cost inputs related to “the use of common terminating, switching and trunking facilities,” along with cost inputs related to – but not limited to – the functionalities for “local switching and common and dedicated transport.”  Id.

28. The reasonable measure of costs should also include a “carrier charge,” i.e., a flat fee designed to recover a portion of the cost of the local loop.”  Id.

29. The first Applicable Legal Standard, using Section 3012’s definition of switched access service, contemplates three types of switched access costs:  facilities, functionalities and a carrier charge.

30. The cost justification for an ILEC’s intrastate access rates is immaterial in ascertaining the reasonable measure of costs for a CLEC’s intrastate switched access services.  PTI and CTSI.

31. The One Communications Companies’ intrastate switched access rates are unjust or unreasonable under 66 Pa. C.S. §§ 1301 and 1312.

32. The One Communications Companies must file tariff revisions to reduce their intrastate switched access rates to those charged by the incumbent local exchange telecommunications companies in the same service territory.  66 Pa. C.S § 3017(c).

33. Choice One and CTC owe a refund to Verizon and all other intrastate switched access patrons by charging those customers rates which are in violation of 66 Pa. C.S. § 3017(c) and which are unjust or unreasonable under 66 Pa. C.S. §§ 1301 and 1312.

34. Pursuant to 66 Pa. C.S. § 1312(a):

If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.  In making a determination under this section, the commission need not find that the rate complained of was extortionate or oppressive.  Any order of the commission awarding a refund shall be made for and on behalf of all patrons subject to the same rate of the public utility.  The commission shall state in any refund order the exact amount to be paid, the reasonable time within which payment shall be made, and shall make findings upon pertinent questions of fact.

(Emphasis added.)

35. Section 1312 of the Public Utility Code authorizes the Commission to order a public utility to issue refunds to all patrons in proceedings involving rates only if the Commission determines that the rate received by the public utility: (i) was unjust or unreasonable; (ii) was in violation of any order or regulation of the Commission; or (iii) was in excess of the applicable rate contained in an existing and effective tariff of the public utility.

36. The One Communications Companies’ intrastate switched access rates are unjust and unreasonable because they are in excess of the level permitted to be charged under 66 Pa. C.S. § 3017(c), and because the One Communications Companies have not demonstrated that their higher access rates are cost justified.  Accordingly, pursuant to 66 Pa. C.S. § 1312(a), Choice One and CTC are required to refund the amount of any excess paid by Verizon and all other patrons from the effective date (November 30, 2004) of Section 3017, plus interest at the legal rate of 6% per annum from the date of each such excessive payment.  66 Pa. C.S. § 1312(a); 41 P.S. § 202; Duquesne Light Co. v. Pa. Public Util. Com, 117 Pa. Commw. 28, 36 (Pa. Commw. Ct. 1988), 543 A.2d 196 (1988).  In addition, FiberNet is prohibited from attempting to back-bill at the rate contained in its tariff.

37. Choice One must refund to Verizon $2,266,288.35 for the period from November 30, 2004 to July 1, 2007, and must apply the following overcharge percentages to calculate the refund for the period after July 1, 2007: 64.4% for charges to the Verizon long distance companies, 54.3% for charges to the former MCI companies and 32% for charges to the Verizon ILECs, for a total overcharge percentage of 42.4%.

38. The Companies’ liability extends beyond the parties to this case to all “patrons” including Verizon and other Pennsylvania ILECs in whose territory the respondents operate, and other CLECs and IXCs.  Any patron who paid the Companies’ tariffed rate for intrastate switched access services is entitled to a refund.  Choice One and CTC  must refund to Verizon and all others who used the Companies’ intrastate access services in the Verizon service territory the difference between the existing tariffed rates and the rates Verizon charges for the same service.  66 Pa. C.S. § 1312(c).

39. To the extent that FiberNet charged any intrastate switched access amount in excess of Verizon’s access rates, or the access rates of other Pennsylvania ILECs (in whose territory FiberNet operated), it too will be liable for refunding the difference according to the rulings set forth above.

40. Because the evidence clearly indicates that FiberNet charged Verizon less than Verizon’s rates for intrastate access and that FiberNet did not begin to provide intrastate switched access to Verizon until 2006, the respondents are entitled to a credit for the difference between what Verizon actually paid to FiberNet and the comparable Verizon rate.  

41. There is limited evidence about what FiberNet charged other ILECs, CLECs and IXCs.  Because Section 1312(a) requires a refund for all patrons when the tariffed rates are found to be unjust and unreasonable, the other patrons may be owed a refund or may be liable for a credit dependent on the actual amount charged by FiberNet.

42. CTC must calculate the refund for the period after November 30, 2004, by applying the overcharge percentage of 40.6%.  Verizon St. 1.0 Table 8.
43. The One Communications Companies must pay interest on all refunds at the legal rate of 6% per annum from the date of each such excessive payment.  41 Pa. C.S. § 202.

44. The One Communications Companies shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. § 101 et seq., Commission regulations,           52 Pa. Code §§ 1.1 et seq., and Commission Orders.

ORDER


		NOW THEREFORE,

		IT IS RECOMMENDED:	

Choice One Communications of Pennsylvania, Inc.

1. That the Complaint of Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc., versus Choice One Communications of Pennsylvania, Inc., at Docket No. C-20077676 is hereby sustained.

2. That the Choice One Communications of Pennsylvania, Inc., intrastate switched access rates found in its Tariff PA P.U.C. No. 2 are unjust and unreasonable.

3. That within ten (10) days of the effective date of the Commission’s Order, Choice One Communications of Pennsylvania, Inc., shall file a tariff cancelling its tariffed intrastate switched access rates found in its Tariff PA P.U.C. No. 2.

4. That within ten (10) days of the effective date of the Commission’s Order, Choice One Communications of Pennsylvania, Inc., shall file a tariff revision reducing its tariffed intrastate switched access rates to a level no higher than those of the incumbent local exchange telecommunications companies in the same service territory.

5. That within thirty (30) days of the effective date of the Commission’s Order, Choice One Communications of Pennsylvania, Inc., shall issue refunds in the amount of $2,266,288.35 for the period from November 30, 2004 to July 1, 2007, to Verizon and must apply the following overcharge percentages to calculate the refunds for the period after July 1, 2007: 64.4% for charges to the Verizon long distance companies, 54.3% for charges to the former MCI companies and 32% for charges to the Verizon ILECs, for a total overcharge percentage of 42.4% to Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc., plus interest at the legal rate of 6% per annum from the date of each such excessive payment.

6. That within thirty (30) days of the effective date of the Commission’s Order, Choice One Communications of Pennsylvania, Inc., shall issue refunds to all other patrons in accordance with the guidance in Paragraph 5 above plus interest at the legal rate of  6% per annum from the date of each such excessive payment.

7. That within sixty (60) days of the effective date of the Commission’s Order, Choice One Communications of Pennsylvania, Inc., shall file with the Secretary a complete accounting of all amounts refunded and detailed with entries of the names and addresses of all patrons eligible for a refund, the date of payment, the amount of refund, the amount of interest paid and the reasons for any failure to make a refund.  The accounting shall include a certificate of service on all eligible patrons and a notice that, if the patrons disagree with the accounting, they shall have twenty (20) days from the date of receipt of notice to notify the Secretary.


8. That Choice One Communications of Pennsylvania, Inc., is enjoined from charging access rates higher than the corresponding incumbent local exchange telecommunications company’s rates in the same service territory rates unless and until the Commission first enters a final order finding that Choice One has demonstrated that higher access rates are cost justified.

9. That Choice One Communications of Pennsylvania, Inc., shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101 et seq., Commission regulations, 52 Pa. Code §§ 1.1 et seq., and Commission Orders.

10. That within ninety (90) days of the effective date of the Commission’s Order, if there are no notices received from the patrons, as set forth in Paragraph 7 above, the Secretary shall mark the docket at No. C-20077676 closed.  In the event notices are received in accordance with Paragraph 7 above, the Secretary shall refer them to the Law Bureau for whatever action is deemed appropriate, and the docket shall not be closed.

CTC Communications Corporation

11. That the Complaint of Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc., versus CTC Communications Corporation at Docket No. C-20077672 is hereby sustained.

12. That the CTC Communications Corporation intrastate switched access rates found in its Tariff PA P.U.C. No. 5 are unjust and unreasonable.

13. That within ten (10) days of the effective date of the Commission’s Order, CTC Communications Corporation shall file a tariff cancelling its tariffed intrastate switched access rates found in its Tariff PA P.U.C. No. 5.

14. That within ten (10) days of the effective date of the Commission’s Order, CTC Communications Corporation shall file a tariff revision reducing its tariffed intrastate switched access rates to a level no higher than those of the incumbent local exchange telecommunications companies in the same service territory.

15. That within thirty (30) days of the effective date of the Commission’s Order, CTC Communications Corporation shall issue refunds for the period after          November 30, 2004 by applying the overcharge percentage of 40.6%, as noted in Verizon St. 1.0 Table 8, to Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc., and all other patrons in accordance with the Commission’s Order, plus interest at the legal rate of 6% per annum from the date of each such excessive payment. 

16. That within sixty (60) days of the effective date of the Commission’s Order, CTC Communications Corporation shall file with the Secretary a complete accounting of all amounts refunded and detailed with entries of the names and addresses of all patrons eligible for a refund, the date of payment, the amount of refund, the amount of interest paid and the reasons for any failure to make a refund.  The accounting shall include a certificate of service on all eligible patrons and a notice that, if the patrons disagree with the accounting, they shall have twenty (20) days from the date of receipt of notice to notify the Secretary.

17. That CTC Communications Corporation is enjoined from charging access rates higher than the corresponding incumbent local exchange telecommunications company’s rates in the same service territory rates unless and until the Commission first enters a final order finding that CTC Communications has demonstrated that higher access rates are cost justified.

18. That CTC Communications Corporation shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101 et seq., Commission regulations, 52 Pa. Code §§ 1.1 et seq., and Commission Orders.
19. That within ninety (90) days of the effective date of the Commission’s Order, if there are no notices received from the patrons, as set forth in Paragraph 16 above, the Secretary shall mark the docket at No. C‑20077672 closed.  In the event notices are received in accordance with Paragraph 16 above, the Secretary shall refer them to the Law Bureau for whatever action is deemed appropriate, and the docket shall not be closed.

FiberNet Telecommunications of Pennsylvania, LLC

20. That the Complaint of Verizon Pennsylvania Inc., Verizon North Inc., Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance, Verizon Select Services Inc., Verizon Global Networks, Inc., MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services, and MCI Communications Services Inc., versus FiberNet Telecommunications of Pennsylvania, LLC, at Docket No. C-20077674 is hereby sustained.

21. That the FiberNet Telecommunications of Pennsylvania, LLC, intrastate switched access rates found in its Tariff PA P.U.C. No. 4 are unjust and unreasonable.

22. That within ten (10) days of the effective date of the Commission’s Order, FiberNet Telecommunications of Pennsylvania, LLC,  shall file a tariff cancelling its tariffed intrastate switched access rates found in its Tariff PA P.U.C. No. 4.

23. That within ten (10) days of the effective date of the Commission’s Order, FiberNet Telecommunications of Pennsylvania, LLC, shall file a tariff revision reducing its tariffed intrastate switched access rates to a level no higher than those of the incumbent local exchange telecommunications companies in the same service territory.

24. That within thirty (30) days of the effective date of the Commission’s Order, FiberNet Telecommunications of Pennsylvania, LLC, shall issue switched access refunds to all patrons in accordance with the guidance in the discussion in the Recommended Decision and in accordance with the Commission’s Order, plus interest at the legal rate of 6% per annum from the date of each such excessive payment.  In the alternative, FiberNet is authorized to backbill any patron for the difference between what the patron actually paid to FiberNet and the comparable incumbent local exchange carrier switched access rate which the patron should have paid.

25. That within sixty (60) days of the effective date of the Commission’s Order, FiberNet Telecommunications of Pennsylvania, LLC, shall file with the Secretary a complete accounting of all amounts refunded or backbilled and detailed with entries of the names and addresses of all patrons eligible for a refund or liable for a backbill, the date of payment or billing, the amount of refund or bill, the amount of interest paid on the refund (no interest shall be due on the backbill) and the reasons for any failure to make a refund.  The accounting shall include a certificate of service on all eligible patrons and a notice that, if the patrons disagree with the accounting, they shall have twenty (20) days from the date of receipt of notice to notify the Secretary.  

26. That FiberNet Telecommunications of Pennsylvania, LLC, is enjoined from charging access rates higher than the corresponding incumbent local exchange telecommunications company’s rates in the same service territory rates unless and until the Commission first enters a final order finding that FiberNet has demonstrated that higher access rates are cost justified.

27. That FiberNet Telecommunications of Pennsylvania, LLC, shall cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§ 101 et seq. Commission regulations, 52 Pa. Code §§ 1.1 et seq., and Commission Orders.







28. That within ninety (90) days of the effective date of the Commission’s Order, if there are no notices received from the patrons, as set forth in Paragraph 25 above, the Secretary shall mark the docket at No. C‑20077674 closed.  In the event notices are received in accordance with Paragraph 25 above, the Secretary shall refer them to the Law Bureau for whatever action is deemed appropriate, and the docket shall not be closed.



Dated:	June 3, 2010										
							Louis G. Cocheres
							Administrative Law Judge




