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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Joint Petition for Partial Settlement (Joint Petition or Settlement) submitted by PECO Energy Company (PECO), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), Constellation NewEnergy (Constellation), Dominion Retail, Inc. (Dominion), the Retail Energy Supply Association (RESA) and Direct Energy Services, LLC (Direct Energy), “the Parties,” in the above-captioned proceeding.  Also submitted for consideration and resolution are two issues reserved by PECO and the Parties for litigation.


I.  HISTORY OF THE PROCEEDING

[bookmark: _Toc259699898][bookmark: _Toc259706158]On November 20, 2009, PECO filed its Revised Electric Purchase of Receivables Program (Revised POR Program).  In its Petition, PECO requested that the Commission approve the Revised Electric POR Program permitting PECO to:
(1) purchase the customer receivables of electric generation suppliers (“EGSs”) participating in PECO’s consolidated billing option for basic retail electricity supply services in PECO’s service territory, without recourse by PECO to those suppliers for receivables that PECO cannot collect;
(2) discount temporarily the purchase of those receivables to recover PECO’s initial implementation costs for the Revised Electric POR Program; and
(3) conduct collection activities with respect to all purchased EGS receivables and, if necessary, terminate electric service to any customer whose account (including the EGS receivable purchased by PECO) remains unpaid, in whole or in part, with all such collection and termination activity to be conducted in accordance with Chapter 14 of the Pennsylvania Public Utility Code and Chapter 56 of the Commission’s regulations (52 Pa. Code Chapter 56).  

In addition, PECO has requested Commission approval of related tariff supplements to its current Electric Generation Supplier Coordination (EGS) Tariff and to the Electric Tariff which the Commission has approved for use beginning January 1, 2011.[footnoteRef:1]  As required by the Default Service Settlement, PECO conducted three stakeholder meetings to discuss ideas for revising its POR program in preparation for filing the instant Petition.  [1: 		 See Petition of PECO Energy Company for Approval of its Default Service Program and Rate Mitigation Plan, Docket No. P-2008-2062739 (Order entered June 2, 2009) (Default Service Settlement).] 


[bookmark: _Toc259699899][bookmark: _Toc259706159]The matter was assigned to the Office of Administrative Law Judge (OALJ) for hearing and Recommendation.

The OSBA and the OCA, through their respective counsel, separately filed a Notice of Intervention, Public Statement and an Answer on December 4, 2009.  

On December 10, 2009, the OTS, through its counsel, filed an Answer to the Petition.  The Philadelphia Area Industrial Energy Users Group (PAIEUG), through its counsel, filed a Petition to Intervene on December 14, 2009.  The RESA, through its counsel, filed a Petition to Intervene on December 14, 2009. 

Direct Energy through its counsel, filed a Petition to Intervene on December 14, 2009, and Constellation, through its counsel, filed a Petition to Intervene on December 16, 2009.

[bookmark: _Toc259699900][bookmark: _Toc259706160]When Dominion, through its counsel, filed a Petition to Intervene on December 3, 2009, an incorrect docket number was included.  After the docket number was corrected, the petition was filed with the instant matter. 

A prehearing conference was held on Tuesday, January 5, 2010.  Counsel for PECO, the OCA, the OTS, the OSBA, PAIEUG, RESA, Direct Energy, Constellation and Dominion participated.  Since there were no objections to the Petitions to Intervene, the petitions filed by the following entities were granted:  PAIEUG, RESA, Direct Energy, Constellation and Dominion Retail.  During the prehearing conference a schedule was established for the submission of testimony and the conduct of hearings.  Specifically, a schedule was adopted for all testimony to be submitted in writing in advance of hearings.  Evidentiary hearings were scheduled for March 4 and 5, 2010.  

[bookmark: _Toc259699901][bookmark: _Toc259706161]On February 2, 2010, the OTS, the OCA, the OSBA, RESA and Dominion Retail submitted direct testimony and accompanying exhibits.  On February 5, 2010, the OTS submitted supplemental direct testimony and the accompanying exhibit.  On February 22, 2010, PECO, the OTS, the OCA, RESA and Dominion Retail submitted rebuttal testimony.  Dominion Retail and the OTS submitted surrebuttal testimony and the accompanying exhibits on March 1, 2010.  PECO, the OSBA and the OCA submitted surrebuttal testimony and the accompanying exhibits on March 3, 2010.

[bookmark: _Toc259699902][bookmark: _Toc259706162]Subsequent to the Prehearing Conference, the Parties to the proceeding engaged in extensive discussions to try to achieve a settlement of some or all of the issues in this case.  Before the hearings scheduled for March 4 and 5, 2010, the Parties advised the ALJ that: (1) the Parties settled on all but two issues; (2) the Parties would like to reserve the outstanding two issues for briefing; and (3) that cross-examination of the witnesses on the remaining issues had been waived.  At the request of the Parties, the hearings were cancelled.  The ALJ approved the Parties’ request to file a Stipulation to admit all of the Parties’ written testimony and exhibits.  In addition, the date for the submission of the main briefs was extended to allow the signatories adequate time to complete the settlement document.  

[bookmark: _Toc259699903][bookmark: _Toc259706163]Main briefs were filed by PECO, the OCA, the OSBA, the OTS, RESA/Direct Energy[footnoteRef:2], and Dominion Retail on March 22, 2010.  Reply briefs were timely filed by PECO, the OCA, the OSBA, the OTS, RESA/Direct Energy, and Dominion Retail[footnoteRef:3]. [2:  	RESA and Direct Energy are represented by the same counsel.  A Joint Statement in Support and joint main and reply briefs were filed on behalf of RESA and Direct Energy.]  [3:  	Constellation and PAIEUG did not file a main or reply brief.
] 


The Joint Petition was filed on March 22, 2010.  It was executed by counsel for PECO, the OCA, the OSBA, Constellation, RESA, Direct Energy, and Dominion Retail.  The Joint Petition contained Statements in Support of the Joint Petition from the signatory parties.  Although PAIEUG did not sign the Joint Petition, it did not oppose the Joint Petition.  Joint Petition at 1, PECO’s Statement in Support at 1.  The OTS opposed the Joint.  See OTS R.B. at p. 8 – 14.

A Stipulation for Admission of Testimony and Exhibits was filed by counsel for PECO, OSBA, OCA, OTS, RESA, Direct Energy, Dominion Retail, Constellation and PAIEUG on March 23, 2010.  The Parties stipulated to the authenticity of their respective statements, waived cross-examination of the witnesses sponsoring the statements and exhibits and moved for admission into the evidentiary record the statements and exhibits identified in the Stipulation for Admission of Testimony and Exhibits.  The request to admit the statements and exhibits was granted by the ALJ. 

The record consists of a 13 page prehearing transcript, PECO’s Revised Petition, the statements and exhibits of the Parties, the Joint Petition for Partial Settlement with attachments, and the main and reply briefs of PECO, the OCA, the OTS, the OSBA, RESA/Direct Energy, and Dominion.  

The ALJ’s Recommended Decision was issued by the Commission on April 29, 2010.  On May 19, 2010, PECO and the OTS filed Exceptions to the ALJ’s Recommended Decision.  On June 1, 2010 the OCA, the OSBA, Dominion, RESA/Direct and PECO filed Reply Exceptions.




II.  TERMS AND CONDITIONS OF THE JOINT PETITION
FOR PARTIAL SETTLEMENT

The essential terms of the Joint Petition for Partial Settlement are set forth in paragraph 9 of the document.  The Parties state that the Joint Settlement is in the public interest in paragraph 10.  Paragraph 11 contains additional terms and conditions.  Paragraphs 9 through 16 of the Joint Settlement are reproduced below:

[bookmark: _Toc259699905][bookmark: _Toc259706165]9.	Except as provided below, PECO’s Revised Electric POR filing is approved as filed, including the tariff revisions which are shown in Exhibits 1 and 2 to this Joint Petition, and all costs of implementing the Revised Electric POR Program (including modifications and additions set forth below) will be recovered through the Program’s temporary discount on purchased EGS receivables.

A. [bookmark: _Toc257031549][bookmark: _Toc259699906][bookmark: _Toc259706166]Basic Electricity Supply
(1) Only receivables associated with basic electricity supply will be eligible for purchase by PECO.  Basic electricity supply shall be defined as follows: energy (including renewable energy) and renewable energy or alternative energy credits (RECs/AECs) procured by an EGS, provided that the RECs/AECs are bundled with the associated delivered energy.  Basic electricity supply does not include a non-generation product (e.g., service contract for appliances, or payment for energy reductions such as demand response products), or renewable or alternative energy credits that are not associated with delivered energy.  For residential customers, basic electricity supply shall not include early contract cancellation fees, late fees or security deposits assessed by an EGS.  Joint Petition at 4, 5.

B. [bookmark: _Toc257031550][bookmark: _Toc259699907][bookmark: _Toc259706167]Bill Disputes
0. PECO will manage bill disputes related to purchased EGS receivables in the same manner as bill disputes related to default service, except that PECO will be permitted to suspend payment of the portion of an EGS receivable that is the subject of a formal or informal dispute proceeding before the Commission or an allegation made to PECO by a customer: (i) that the customer was placed on EGS service without customer permission; or (ii) that the customer’s EGS rate is incorrect.  A customer allegation that a bill does not reflect the correct amount of energy delivered to the customer, or a customer’s claim of an inability to pay, shall not constitute a dispute for purposes of PECO’s obligation to pay the EGS its undisputed charges if such allegation or claim is not the subject of a formal or informal complaint before the Commission.  If a formal or informal complaint is resolved by the Commission in favor of the EGS, PECO shall fully and promptly remit the withheld accounts receivable amount to the EGS.  PECO will continue to work in good faith with EGSs to resolve customer disputes in a prompt and timely fashion.  EGSs shall retain the right, notwithstanding anything in the Settlement, to challenge before the PUC a PECO decision to withhold accounts receivable payments.  Joint Petition at 5.
[bookmark: _Toc257031551][bookmark: _Toc259699908][bookmark: _Toc259706168]
C. EGS Notification
0. PECO and RESA will develop the specifications and cost to implement an EDI transaction to notify EGSs prior to customer termination (“the EDI Transaction”) in coordination with the Commission’s Electronic Data Exchange Working Group.  PECO and RESA agree that the design of the transaction will provide that the proposed transaction would be sent on the same day as PECO sends its written notice of termination to a customer and include the projected customer service termination date.  Upon finalization of a transaction design, and cost projection, if RESA agrees that the EDI Transaction should be implemented, PECO will work in good faith with suppliers to establish a supplier testing and implementation schedule.  PECO may provide the notification only for shopping commercial and industrial customers in the event that implementation of the notification for all customers is materially more expensive in light of the total implementation costs of the Revised Electric POR Program.  Joint Petition at 6.

D. [bookmark: _Toc257031552][bookmark: _Toc259699909][bookmark: _Toc259706169]Status Reports
0. PECO will provide periodic status reports to the parties of its progress in implementing the systems, software and procedures necessary to institute the Revised Electric POR Program.  Upon a final non-appealable order approving this Settlement by the Commission, PECO will hold monthly and, starting September, 2010, bi-weekly conference calls with the parties to report on the status of PECO’s implementation of the Revised Electric POR Program and its readiness to provide service to EGS customers starting January, 2011.  Joint Petition at 6.

E. [bookmark: _Toc257031553][bookmark: _Toc259699910][bookmark: _Toc259706170]Consolidated Billing for Residential Customers
For residential customers only, any EGS utilizing [Electric Distribution Company] EDC consolidated billing shall be required to utilize EDC consolidated billing for all of the EGS’s residential customers, and all such residential accounts shall be included in PECO’s Revised Electric POR Program.  If an EGS is providing a residential customer with a service or product that does not meet the definition of “basic electricity supply” as defined in paragraph 9.A(1), or if the EGS is providing a service or product to residential customers that PECO’s EDC consolidating billing system cannot accommodate, the EGS shall be permitted to issue a separate bill for such service or product in accordance with PECO’s Separate EDC/EGS Billing procedures for that customer if the EGS provides written certification to PECO that the service or product cannot be billed under EDC consolidated billing.  EGSs will not deny service to residential customers whose accounts are included in PECO’s Revised Electric POR Program for credit-related reasons and will not ask residential customers for deposits separate from any deposit required by PECO pursuant to Commission regulations and Act 201.  Joint Petition at 6, 7.

[bookmark: _Toc257031554][bookmark: _Toc259699911][bookmark: _Toc259706171]

F. Customer Education and Notification
0. PECO shall work with the parties to develop customer education and notification materials to be posted on PECO’s website and stated in enrollment letters sent to PECO customers transferring generation service to an EGS and in a one-time notification by letter to existing EGS customers in PECO’s service territory after the earliest date that PECO’s price-to-compare (“PTC”) for 2011 is calculated and posted publicly.  These materials shall include the following information and the additional information specified in paragraph 9.F(2) and 9.F(3), as applicable:
(a) Effective January 1, 2011, the customer’s service may be terminated for failure to pay for generation service provided by an EGS, as may be modified by resolution of paragraph 9.G(1)(a) below;
(b) The price charged by the customer’s EGS for electric generation supply service could be either higher or lower than the rate the customer would owe to PECO if the customer bought default electric generation supply service from PECO.
(6) For shopping customers in rate classes R, RH, GS, PD, and HT, the one-time notification will include the following information:
(a) The charges the customer currently is paying for electric generation supply service from their EGS can be found on the customer’s bill.  For more information about current rates and charges, the customer should contact their EGS at the telephone number listed on the bill.  For customers in rate classes GS, PD, and HT, the rate those customers would pay, if they were to purchase default electric generation supply service from PECO, can be found at http://www.peco.com/pecobiz/energy_rates/energy_choice/pricetocompare.htm (or the Commission website).  For customers in rate classes R and RH, the rate those customers would pay, if they were to purchase default electric generation supply service from PECO, can be found at PECO’s website, the OCA’s website, and/or a website specified by the Commission.  The notification will also contain a PECO telephone number which the customer may use to obtain rate information. 
(7) For customers in rate classes R, RH, GS, PD and HT, whose EGS service start date is on or after January 1, 2011, the enrollment letter sent to them as switching customers will include a notice about the new termination rules that will include the following information:
(a) For customers in rate classes GS, PD, and HT, the customer-specific rate that the customer paid to PECO, before it switched, can be found in the message section of the customer’s most recent bill from PECO.  The rate the customer would have paid, had the customer continued to purchase default electric generation supply service from PECO, can be found at http://www.peco.com/pecobiz/energy_rates/energy_choice/pricetocompare.htm (or the Commission website).  For customers in rate classes R and RH, the rate those customers would have paid, had those customers continued to purchase default electric generation supply service from PECO, can be found at PECO’s website, the OCA’s website, and/or a website specified by the Commission.  The notification will also contain a PECO telephone number which the customer may use to obtain rate information.
(b) If the customer does not already know the rate the customer will be charged for generation service from an EGS, the customer should contact the EGS, whose phone number will be included in the enrollment letter.
(8) PECO’s website shall contain a statement informing customers that the PTC will vary in future periods due to changes in consumption patterns and changes in PECO’s cost of generation supply.  Joint Petition at 7 – 9.

G. [bookmark: _Toc257031555][bookmark: _Toc259699912][bookmark: _Toc259706172]Issues Reserved for Briefing
0. The following issues (the “Reserved Issues”) are reserved for briefing in this proceeding:

(a) Whether PECO can terminate electric service to customers after January 1, 2011, based upon costs for EGS service incurred by such customers prior to January 1, 2011; and
(b) Whether PECO should be required to unbundle its generation-related uncollectible accounts expense from its distribution rates for collection from default service customers and also purchase EGS receivables at a discount corresponding to PECO’s uncollectible expense, implementation costs and any administrative costs.  Joint Petition at 9, 10.
H. [bookmark: _Toc257031556][bookmark: _Toc259699913][bookmark: _Toc259706173]Future Consideration of Program Terms and 	Conditions
0. The parties agree that the terms and conditions of PECO’s Revised Electric POR Program (as modified by this Settlement) shall not be raised or revisited by any party until PECO’s next default service proceeding for the period commencing June 1, 2013, provided, however, that nothing in this Settlement shall preclude a party from enforcing the terms and conditions of PECO’s Revised Electric POR Program (as modified by this Settlement).  No party will affirmatively seek further unbundling of PECO’s generation-related service costs (e.g., uncollectible accounts expense, call center charges, etc.) in PECO’s next distribution rate case proceeding.

(11) The parties further agree that nothing in this Settlement shall preclude a party from challenging the reasonableness of the Revised Electric POR Program implementation costs (not including any costs to implement the EDI Transaction agreed to in paragraph 9.C(1)) if such costs exceed $ 2.5 million (the “Implementation Cost Total”).  With respect to the costs associated with implementing the EDI Transaction, the parties agree that, if RESA agrees that the EDI Transaction should be implemented, the cost shall be recovered as an additional implementation cost and no party shall challenge the reasonableness of such costs.  If the Commission should determine that PECO cannot terminate electric service to customers after January 1, 2011 based upon costs for EGS service incurred by such customers prior to January 1, 2011, any additional related implementation cost shall be included in the costs recovered through the temporary discount by an extension of the period of the recovery of the temporary discount and the Implementation Cost Total shall be increased to $3.0 million.  In no event shall the percentage amount of the temporary discount be changed.  Joint Petition at 10, 11.

* * * *

[bookmark: _Toc259699914][bookmark: _Toc259706174]	10.	PECO, OCA, OSBA, Constellation, RESA, Direct Energy, and Dominion Retail have each prepared, and attached to this Joint Petition, Statements in Support identified as Statements A through F, respectively, setting forth the bases on which they believe the Settlement is in the public interest.  Joint Petition at 11.

[bookmark: _Toc259699915][bookmark: _Toc259706175]	11.	The Joint Petitioners submit that the Settlement is in the public interest for the following additional reasons:

•	Substantial Litigation And Associated Costs Will Be Avoided.  The Settlement amicably and expeditiously resolves a number of important and potentially contentious issues.  The administrative burden and costs to litigate these matters to conclusion would be significant.  Joint Petition at 11.
•	The Settlement Is Consistent With Commission Policies Promoting Negotiated Settlements.  The Joint Petitioners arrived at the Settlement terms after conducting discovery and engaging in in-depth discussions over several weeks.  The Settlement terms and conditions constitute a carefully crafted package representing reasonable negotiated compromises on the issues addressed herein.  Thus, the Settlement is consistent with the Commission’s rules and practices encouraging negotiated settlements (See 52 Pa. Code §§ 5.231, 69.391, 69.401), and, with the ALJ’s approval of the Stipulation for admission of testimony and exhibits, is supported by a substantial record.  Joint Petition at 11.

12. [bookmark: _Toc259699916][bookmark: _Toc259706176]The Commission’s approval of the Settlement shall not be construed as approval of any party’s position on any issue, except to the extent required to effectuate the terms and agreements of the Settlement.  Accordingly, this Settlement may not be cited as precedent in any future proceeding, except to the extent required to implement this Settlement.  Joint Petition at 12.
13. [bookmark: _Toc259699917][bookmark: _Toc259706177]It is understood and agreed among the Joint Petitioners that the Settlement is the result of compromise and does not necessarily represent the position(s) that would be advanced by any party in this or any other proceeding, if it were fully litigated.  Joint Petition at 12.

14. [bookmark: _Toc259699918][bookmark: _Toc259706178]This Settlement is being presented only in the context of this proceeding in an effort to resolve the proceeding in a manner that is fair and reasonable.  The Settlement is the product of compromise.  This Settlement is presented without prejudice to any position which any of the parties may have advanced and without prejudice to the position any of the parties may advance in the future on the merits of the issues in future proceedings, except to the extent necessary to effectuate the terms and conditions of this Settlement.  Joint Petition at 12.

15. [bookmark: _Toc259699919][bookmark: _Toc259706179]This Settlement is conditioned upon the Commission’s approval of the terms and conditions contained herein without modification.  If the Commission should disapprove the Settlement or modify any terms and conditions herein (including, without limitation, by ruling that PECO must unbundle its generation-related uncollectible accounts expense), this Settlement may be withdrawn upon written notice to the Commission and all active parties within five (5) business days following entry of the Commission’s Order by any of the Joint Petitioners and, in such event, shall be of no force and effect.  In the event that the Commission disapproves the Settlement or the Company or any other Joint Petitioner elects to withdraw the Settlement as provided above, the Joint Petitioners reserve their respective rights to fully litigate this case, including, but not limited to, presentation of witnesses, cross-examination and legal argument through submission of Briefs, Exceptions and Replies to Exceptions.  Joint Petition at 12, 13.

16. [bookmark: _Toc259699920][bookmark: _Toc259706180]If the ALJ, in the Recommended Decision, recommends that the Commission adopt the Settlement as herein proposed without modification, the Joint Petitioners agree to waive the filing of Exceptions with respect to any issues addressed by the Settlement.  However, the Joint Petitioners do not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of this Settlement, or any additional matters proposed by the ALJ in the Recommended Decision (including the ALJ’s determination regarding the Reserved Issues).  The Joint Petitioners also reserve the right to file Replies to any Exceptions that may be filed.  Joint Petition at 13.

III.  DISCUSSION

A.	Background

PECO is a corporation organized and existing under the laws of the Commonwealth of Pennsylvania with its principal office in Philadelphia, Pennsylvania.  PECO provides electric delivery service to approximately 1.6 million customers and natural gas delivery service to approximately 475,000 customers in Southeastern Pennsylvania.  Joint Petition at ¶1.

The Electricity Generation Customer Choice and Competition Act (the “Competition Act”), 66 Pa. C.S. § 2801, et seq., restructured the provision of retail electric service in Pennsylvania by mandating the introduction of customer choice for retail electric generation supply by January 1, 1999.  This Act became effective on January 1, 1997.  66 Pa. C.S. § 2801 Joint Petition at ¶2.

On April 1, 1997, PECO submitted a comprehensive restructuring plan in accordance with the Competition Act.  After extensive litigation and settlement proceedings, PECO and the other parties submitted a Joint Petition for Settlement (the “Restructuring Settlement”) which resolved all of the issues concerning PECO’s restructuring plan.  The Restructuring Settlement was approved by the Commission on May 14, 1998.  See Application of PECO Energy Company for Approval of its Restructuring Plan under Section 2806 of the Public Utility Code, et al., Docket Nos. R‑000973953 and P-00971265.  Joint Petition at ¶3.

PECO’s Restructuring Settlement included an extensive program to support retail competition, containing specific standards for competitive billing and collection.  See Restructuring Settlement ¶ 22 & Appendix C.  The standards for PECO’s billing and collection program were subsequently organized into PECO’s Electric Generation Supplier Coordination Tariff (“EGS Supplier Tariff”).  This tariff has governed the retail supply interaction and coordination of PECO and EGSs since January 1, 1999.  Joint Petition at ¶4.

Under the EGS Supplier Tariff, PECO offers three billing options:  (1) Separate EDC/EGS billing, which is also known as dual billing, where PECO and the EGS send separate bills directly to the customer; (2) Consolidated EGS billing, where the EGS bills for all charges; and (3) Consolidated EDC billing, the option used by most electric distribution companies (EDCs).  Under the Consolidated EDC billing option, PECO transmits metered customer usage data to the EGS; the EGS calculates its customers’ charges for EGS service and transmits the charges to PECO electronically.  PECO then sends a single bill to the customer containing both EGS and PECO charges. Joint Petition at ¶5.

Under the Consolidated EDC billing program, PECO pays the EGS, dollar for dollar, all undisputed EGS charges billed by PECO regardless of whether or not the customer has paid PECO for the charges for up to 90 days.  At the end of the 90 day period, the account is considered seriously delinquent and PECO’s current practice is to return customers to dual billing for non-payment of EGS charges.  Joint Petition at ¶6.


PECO’s expenses associated with its current POR program, including uncollectible expenses, are recovered through its distribution rates.  Joint Petition at ¶7.

On September 10, 2008, PECO filed its proposed program for procurement of default service supply in accordance with the requirements of the Competition Act as amended by Act 129 of 2008.  See 66 Pa. C.S. § 2807(e)(3.1).  By Order entered June 2, 2009, the Commission approved the Default Service Settlement filed by PECO and the parties to the default service proceeding.  Joint Petition at ¶8.

The Default Service Settlement required PECO to either file a revised POR program as a part of its next general electric distribution rate case under Section 1308(d) of the Public Utility Code, 66 Pa. C.S. § 1308(d), to become effective on or before January 1, 2011, or file a stand - alone POR program no later than July 1, 2010, and request that the Commission decide the case in sufficient time to implement the stand-alone POR program by January 1, 2011.  See PECO’s Default Service Settlement ¶ 65; Joint Petition at ¶9.

The Default Service Settlement also required that in advance of either its stand-alone POR program filing or an Electric Distribution Base Rate Case, as applicable, PECO will hold at least three meetings with interested Parties to discuss the details of the POR program.  As part of this collaborative process, the Joint Petitioners agree that interested parties are to consider implementing a POR program as an alternative to “unbundling” uncollectible accounts and collection-related expenses from distribution rates.  Default Service Settlement at ¶ 66.



B.	Burden of proof

Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Petitioner is the proponent of a rule or order.  Therefore, the Petitioner bears the burden of proving by a preponderance of the evidence that the Petition is reasonable and should be approved.  Section 332 (a) of the Public Utility Code, 66 Pa. C. S. § 332(a), Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  

The record in this proceeding must be reviewed to determine whether the Petitioner has satisfied its burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the opposing parties have submitted evidence of “co-equal” value or weight to refute the Petitioner’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Petitioner presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

In addition to determining whether the Petitioner has satisfied its burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. Ct. 23, 480 A.2d 382 (1984).

To determine whether the parties’ Settlement should be approved, one must decide whether the Settlement promotes the public interest.  See Pennsylvania Public Utility Commission v. C.S. Water & Sewer Associates, 74 Pa. P.U. C. 767 (1991); Pennsylvania Public Utility Commission v. Philadelphia Electric Company, 60 Pa. P.U.C. 1 (1985).

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).


C.	Statements in Support of the Joint Petition for Partial Settlement

	1.	PECO

PECO stated that the Settlement is in the public interest and fully satisfies PECO’s POR obligations under the Default Service Settlement. PECO’s Statement in Support at 2.  PECO explained that in paragraph 66 of the Default Service Settlement certain elements were identified that were required to be included in PECO’s revised POR program. Id.  PECO concluded that the Revised POR program as modified by the Settlement is consistent with the Default Service Settlement and represents a proper balancing of customer protections and the interests of PECO, the participating EGSs and the other stakeholders.  PECO’s Statement in Support at 3.  


	2.	The OCA

The OCA submitted that the majority of its proposed modifications to the Revised POR Program have been addressed by the Partial Settlement.  In the Joint Petition, the Parties agreed to include consumer protections that are critical when customers can be terminated for unpaid EGS charges.  OCA Statement in Support at 4.  The OCA supported the Settlement because it is beneficial to PECO’s distribution service customers.  The OCA agreed that the Settlement is fair and reasonable.  OCA Statement in Support at 8.

	3.	The OSBA

OSBA stated that in PECO’s Default Service Settlement P-2008-2062739 (Order entered June 2, 2009), PECO agreed that if payments from shopping customers were insufficient to cover the cost of the receivables purchased from the EGSs, PECO would not try to recover the shortfall from other customers.  OSBA Statement in Support at 3.  The OSBA stated that PECO’s revised POR program complies with the Default Service Settlement prohibiting recovery of shortfalls from non-shopping customers.  OSBA Statement in Support at 3.

	4.	Dominion Retail

Dominion Retail submitted that the Joint Petition provides a fair and reasonable modification to PECO’s POR program.  Dominion Retail stated that the proposed modified POR program should allow for the development of a more competitive market for retail electric supply in PECO’s service territory and that it is in the public interest.  Dominion Retail Statement in Support at 2.  Therefore, Dominion Retail supported the approval of the Joint Petition.  Dominion Retail Statement in Support at 1.
	5.	RESA and Direct Energy

RESA[footnoteRef:4] and Direct Energy filed a Joint Statement in Support of Joint Petition for Settlement.  Notwithstanding its concerns about various aspects of PECO’s proposal, RESA/Direct Energy supports the POR program as modified by the Settlement because it will insure that a workable POR program is implemented in time for PECO’s market opening in January 2011.  RESA/Direct Energy Statement in Support at 2.  [4: 		RESA is a non-profit organization and trade association of retail energy suppliers whose members include several companies that are licensed EGSs in the Commonwealth of Pennsylvania and sell, or are authorized to sell, electric energy in PECO’s service territory.  RESA/Direct Energy Statement in Support at 1.  RESA’s members include Constellation NewEnergy, Inc.; Direct Energy Services, LLC; and Exelon Energy Company.  RESA/Direct Energy Statement in Support at 1.] 


[bookmark: _Toc259699925]D.	The OTS’ Opposition to the Joint Petition for Partial Settlement

The OTS argued that the Joint Petition, as presented, is not in the public interest and must be modified.  The OTS contended that the Joint Petition contains averments that are not in the public interest and it suffers from a lack of credible evidentiary support.  The OTS recommended that the Joint Petition be rejected, unless modified, because it fails to satisfy the standards allowing for approval of a settlement.  The averment addressing modification of the Settlement Agreement is one of the provisions that OTS finds violates the public interest.  OTS R.B. at 8, 9.

Although it recognized that the Commission has a policy of encouraging settlements, the OTS asserted that a Commission regulation promoting settlements cannot supersede the legal review necessary when evaluating this agreement.  The OTS also noted that this non-unanimous agreement is only a stipulation among the signatories.  It is well settled that approval of the proposed Settlement Agreement requires the determination that the terms contained therein are in the public interest.  Pennsylvania Public Utility Commission v. C S Water and Sewer Assoc., 74 Pa. PUC 767 (1991); Pennsylvania Public Utility Commission v. Philadelphia Electric Co., 60 Pa. PUC 1 (1985).  Accordingly, the OTS maintains that the Joint Petition, as filed, fails to satisfy the standards for approval.  OTS R.B. at 9.

It is the OTS’ position that the following condition of the Joint Petition is not in the public interest:

H.	Future Consideration of Program Terms and 	Conditions
(1)  The parties agree that the terms and conditions of PECO’s Revised Electric POR Program (as modified by this Settlement) shall not be raised or revisited by any party until PECO’s next default service proceeding for the period commencing June 1, 2013, provided, however, that nothing in this Settlement shall preclude a party from enforcing the terms and conditions of PECO’s Revised Electric POR Program (as modified by this Settlement).  No party will affirmatively seek further unbundling of PECO’s generation-related service costs (e.g., uncollectible accounts expense, call center charges, etc.) in PECO’s next distribution rate case proceeding.
Joint Petition at 10.

The OTS stated that the Future Consideration of Program Terms and Conditions contained in Issue H(1) of Averment 9, as presented above, may be interpreted as precluding any party from evaluating any issues associated with this POR plan in any proceeding outside PECO’s next default service plan filing.  OTS R.B. at 9, 10.  Specifically, according to the OTS, this clause seeks to limit the scope of the investigation of the Company’s next base rate case by barring the review of unbundling PECO’s non-jurisdictional generation related costs.  The OTS has maintained that to the extent this provision could be interpreted as barring the review of PECO’s generation related costs in its next base rate case by non-signatory parties; the provision is unreasonable and is not in the public interest.  OTS R.B. at 10.  The OTS intends to discharge its duties through a thorough and complete review of any filing submitted by PECO, including its base rate case filed March 31, 2010 at Docket No. R-2010-2161575.  OTS R.B. at 10.

Additionally, the OTS asserted that although it has not submitted testimony on many of the issues presented in the Joint Petition, the presence of Averment No. 15 contradicts the provisions contained therein by allowing for withdrawal upon the modification of any proposed stipulation.  Averment 15 reads as follows:

[t]his Settlement is conditioned upon the Commission’s approval of the terms and conditions contained herein without modification.  If the Commission should disapprove the Settlement or modify any terms and conditions herein (including, without limitation, by ruling that PECO must unbundle its generation-related uncollectible accounts expense), [emphasis added] this Settlement may be withdrawn upon written notice to the Commission and all active parties within five (5) business days following entry of the Commission’s Order by any of the Joint Petitioners and, in such event, shall be of no force and effect.  In the event that the Commission disapproves the Settlement or the Company or any other Joint Petitioner elects to withdraw the Settlement as provided above, the Joint Petitioners reserve their respective rights to fully litigate this case, including, but not limited to, presentation of witnesses, cross-examination and legal argument through submission of Briefs, Exceptions and Replies to Exceptions.

Joint Petition for Partial Settlement, Averment 15, at 12-13; OTS R.B. at 11.

The OTS argued that this provision is not in the public interest in this proceeding since the outcome of an issue reserved for resolution by the Commission is intentionally included as grounds for revocation of the Settlement Agreement.  OTS R.B. at 11.  The OTS interpreted this provision as an attempt by the signatories to influence the outcome of an issue reserved for litigation.  OTS R.B. at 11.  This is simply inconsistent with the practice of carving an issue out for independent resolution and entirely unnecessary in this proceeding.  OTS R.B. at 11.  The provision allowing for withdrawal when a term of the settlement is altered may have some merit in certain circumstances.  However, OTS asserted that is not the case with an issue reserved for litigation.  The Parties to the Joint Petition clearly did not contemplate resolution of the issue of unbundling of PECO’s generation related uncollectible accounts expense in the formation of the agreement as it has been carved out for decision through the litigation process.  The OTS maintained that the stipulation among the parties is otherwise sound and should not be disturbed based on the outcome of litigated issues.  OTS R.B. at 11, 12.

Consequently, the OTS opposed the Joint Petition in its present form and maintained that the provisions are not supported by substantial evidence in the record allowing for a recommendation that it be approved.  Any agreement that attempts to limit the rights of parties cannot be considered in the public interest.

E.	The ALJ’s Recommendation

The ALJ noted that seven of the nine parties have signed the Joint Petition.  One other party, PAIEUG, did not oppose the Joint Petition.  The ALJ found that the signatories have provided compelling reasons for approving PECO’s revised POR as modified by the Joint Petition.  As noted above the OTS has cited two reasons for rejecting the Settlement.  R.D. at 25.

The OTS’ first reason for rejecting the Settlement is that the Parties agreed not to raise or revisit any of the terms and conditions of PECO’s Revised Electric POR Program (as modified by this Settlement) until PECO’s next default service proceeding.  As explained by the ALJ, even if this was meant to limit the issues a party raises, that does not mean that a non-signatory party cannot raise the issue in another proceeding.   R.D. at 25, 26.

The OTS’ second reason for rejecting the Settlement is that the language concerning reasons for withdrawing from the Settlement included modification of a provision in Joint Petition that was not a part of the Settlement.  OTS R.B. at 11, 12.  The ALJ found that it is inconsistent to brief the issue for the Commission to decide and then state that if PECO is required to unbundle its generation-related uncollectible accounts expense, any party can withdraw.  However, the ALJ did not recommend that PECO unbundle its generation-related uncollectible accounts expense, rendering the issue moot.

In light of the above, the ALJ found that the Settlement allows the Parties to conserve resources, incur less expense, and avoid the uncertainties associated with a fully litigated case.  R.D. at 26.

After considering the Joint Petition, including the customer service protections, the customer education and notice provisions, the billing dispute procedures, the Company’s status reports to the other parties, the notifications to the EGSs, and the savings achieved by not litigating the case fully, the ALJ recommended that the Joint Petition be approved.  R.D. at 26.



F.	Litigated Issues

	1.	PECO’s Proposal To Terminate Service Based On EGS Charges 			Incurred Prior To January 1, 2011

[bookmark: _Toc259699928]			a.	PECO’s Position and RESA’s Support for PECO’s Position  

		PECO explained that its ability to terminate service based on unpaid EGS charges was addressed in both PECO’s Restructuring Settlement and the Default Service Settlement. PECO M.B. at 3.  The Parties agreed that under the Restructuring Settlement, PECO is precluded from terminating electric service to a customer who is delinquent on payment of EGS charges until after December 31, 2010.  Paragraph ¶22 of the Restructuring Settlement, provides that “Physical termination of service may only be permitted for failure to pay for EDC or [Provider of Last Resort] service.”  In addition, ¶43 reads as follows: “This settlement, including all of the terms and conditions set forth above, shall expire on December 31, 2010.”  PECO M.B. at 3, 4; OSBA M.B. at 8.  In addition, the Default Service Settlement identifies certain minimum requirements for a revised purchase of receivables program, including the following: “PECO will have the ability to terminate service to a customer for the customer’s non-payment of supplier charges in the same manner and to the same extent that PECO could terminate service to such a customer for non-payment of EDC charges, subject to appropriate consumer protections to be developed in consultation with the parties to this Settlement.”  See Default Service Settlement, ¶66.  PECO M.B. at 4. 

PECO’s position is that the Restructuring Settlement and Default Service Settlement allow PECO to terminate service to customers for failure to pay EGS charges for basic electric supply, including unpaid charges that accrued before January 1, 2011, the Revised Electric POR Program’s implementation date.  PECO M.B. at 4; PECO St. No. 1 at 13-14.  PECO asserted that the ability to terminate service for such unpaid charges will reduce program implementation costs, simplify program procedures, and clarify the operation of the program for customers, EGSs and others.  PECO estimated that it will avoid approximately $500,000 in implementation costs if it has the ability to terminate service based on unpaid EGS charges incurred prior to January 1, 2011.  The avoided system modifications would include the overhaul of processes for arrearage calculations, collections and terminations in order to create and maintain separately parallel paths for handling supplier accounts receivable based on the dates those receivables were incurred. PECO M.B. at 4, 5; PECO St. No. 1-R at 6. 

PECO stated that all of the parties except the OCA and OSBA[footnoteRef:5] agree with, or do not oppose, PECO’s proposal to terminate service for EGS charges incurred before January 1, 2011.  PECO M.B. at 5.  RESA joined PECO in citing implementation costs as a basis to approve PECO’s position.  RESA M.B. at 3-4, 16-17.  RESA also suggested that these costs may potentially deter EGSs from participating in PECO’s electric supply market.  RESA M.B. at 4. [5:  	The OSBA did not address the issue in testimony except to note that it would brief the issue, as appropriate.  See OSBA St. No. 1 at 3.] 


[bookmark: _Toc259699929]			b.	The OCA and the OSBA Oppose PECO’s Position

It is undisputed that under the terms of the Restructuring Settlement PECO customers are protected from termination for unpaid EGS charges through December 31, 2010.  PECO M.B. at 3, 4; OCA M.B. at 3; OSBA M.B. at 8; OSBA R.B. at 6.  The OCA and the OSBA argued that PECO’s proposal to terminate customers for unpaid EGS charges that were incurred prior to January 1, 2011, is not consistent with the Restructuring Settlement and the Default Service Settlement.  OCA M.B. at 5-7, OCA R.B. at 4; OSBA R.B. at 6, 7.  However, the terms of PECO’s proposed POR program would permit the Company to terminate the same customers for EGS charges that were incurred prior to January 1, 2011[footnoteRef:6].   PECO M.B. at 4.   [6: 	 	According to the OCA’s website 2,480 of PECO’s residential customers were served by EGSs for the quarter ending 4/1/10. ] 


The OCA and the OSBA emphasized that the 1998 Restructuring Settlement, and all of its terms and conditions, remains in effect until December 31, 2010.  Restructuring Settlement, ¶ 43.  According to the Restructuring Settlement only unpaid PECO charges for distribution or POLR service may be the basis for termination of PECO service.  OCA M.B. at 5-7; OCA R.B. at 5; OSBA M.B. at 5; OSBA R.B. at 6.  However, according to PECO, tracking EGS charges for service provided under the protections of the Restructuring Settlement would be inconvenient and expensive.  PECO M.B. at 3-5.  

The OCA insisted that the protections of the Restructuring Settlement cannot be changed before the expiration of the Restructuring Settlement.  Under its existing POR program, PECO cannot terminate customers for unpaid EGS charges.  OCA M.B. at 3, 6; OCA R.B. at 5.  If however, a customer has unpaid EGS charges, after 90 days PECO can convert the customer to dual billing where the EGS then becomes responsible for billing and collection of its own charges.  If the EGS does not want to perform this service, the EGS can have the customer returned to PECO’s default service.  OCA M.B. at 3, 6-7.  It is only after the customer is returned to default service and accrues an arrearage of default service charges that PECO is authorized to terminate the customer’s service.[footnoteRef:7]  OCA R.B. at 5.  The OCA submitted that these are important consumer protections which were bargained for as part of the Restructuring Settlement and are part of PECO’s existing POR program implemented under the Restructuring Settlement.  The OCA and the OSBA’s position is that the Default Service Settlement does not disturb, nor was it intended to disturb, the Restructuring Settlement. [7:  	OCA explained that as part of the comprehensive Restructuring Settlement, PECO assumed the risk and cost of uncollected or unpaid EGS charges for this 90 day period.  Since the Restructuring Settlement is in effect until December 31, 2010, PECO is to bear this risk for all charges associated with service up to that date. ] 


The OCA and the OSBA stated that the Default Service Settlement does not provide PECO with the ability to terminate service based on unpaid EGS charges for service incurred before PECO’s Revised POR program is implemented.  PECO’s proposal to terminate service to customers based on EGS charges incurred before the Revised POR Program takes effect would alter the protections bargained for under the Restructuring Settlement, protections that are reflective of the design of the existing POR program.  See OCA M.B. at 3-9; OCA St. 1 at 6-7, 18; OSBA R.B. at 7.  

The OSBA contended that despite the arguments based on the interpretation of a document, PECO failed to cite anything in the Restructuring Settlement which explicitly or implicitly authorizes termination after December 31, 2010, for EGS charges which were not paid by that date.  Therefore, the Restructuring Settlement does not authorize such terminations.  OSBA R.B. at 6, 7. 

The OSBA submitted that there is no language in the Default Service Settlement that contemplates the termination of a customer’s service for non-payment of EGS charges incurred prior to January 1, 2011.  The language in the Default Service Settlement is prospective, not retrospective.  OSBA R.B. at 7.  Accordingly, the OSBA objected to the retrospective application of service termination procedures to previously protected customers OSBA R.B. at 7.  

The OCA noted the significant differences between the design of the existing POR and the revised POR.  Under PECO’s Revised POR program, PECO will accept for consolidated billing and purchase without recourse only those EGS charges which the EGS certifies comply with the tariffed definition of basic electricity supply. OCA M.B. at 8-9; Joint Petition, ¶ 9.A.  That tariff definition has been agreed to by the parties to the Joint Petition and will only take effect, after Commission approval, on January 1, 2011.  The definition of basic electric supply specifically ensures that termination of essential utility service is based only on failure to pay charges associated with the delivered electric supply, and not charges for early cancellation fees, deposits or other unregulated charges.  In contrast, EGS charges for service which PECO might bill for under its existing POR program are not subject to such screening and limitation.  OCA M.B. at 8, 9; See OCA St. 1 at 8, 9.

The OCA stated that both PECO and RESA ask the Commission to find that avoidance of implementation costs justifies denying EGS customers receiving service under PECO’s current POR program the protection against termination that is contained in the Restructuring Settlement, in the event that the customer is in arrears after PECO’s Revised POR takes effect.  OCA R.B. at 8; PECO M.B. at 4; RESA M.B. at 3-4, 16, 17.  In its direct case, PECO suggested that approval would reduce program implementation costs and simplify program procedures.  PECO St. 1 at 13-14.  PECO only quantified the implementation costs in rebuttal as $500,000.  PECO St. 1-R at 6.  RESA suggested that these costs may potentially deter EGSs from participating in PECO’s electric supply market.  RESA M.B. at 4.

The OCA submitted that PECO’s and RESA’s arguments are unconvincing.  First, cost and convenience cannot be used as an excuse to abrogate consumer protection commitments made in the Restructuring Settlement.  PECO had several choices as to how to structure its revised POR program.  PECO selected a design that results in a short term transition from one program design to the next that must be addressed.  Second, the Company has only provided estimates of implementation costs without details.  OCA R. B. at 8, 9; OCA St. 1 at 14; PECO St. 1-R at 6.  The OCA argued that PECO’s estimate of the cost to resolve the transition issue should not be given weight when considering the need for PECO to meet its existing obligation.  OCA R.B. at 8, 9.

The OCA contended that the provisions of the Joint Petition regarding the revised POR also undermine both PECO’s and RESA’s positions.  The Partial Settlement, which RESA signed, expressly allows PECO to recover these implementation costs from EGSs through the temporary discount.  OCA R.B. at 9; See Joint Petition at ¶ 9.  PECO would not bear the costs of assuring that EGS customers receive all appropriate protections during the transition from PECO’s existing POR program under the Restructuring Settlement to PECO’s Revised POR program.  The Joint Petition provides that the temporary discount would not increase from 0.2% if these additional costs were incurred; rather the 0.2% temporary discount would continue in effect until PECO has recouped the costs of protecting these EGS customers.  Joint Petition at ¶ 9.H.(2).  Therefore, the OCA maintained that RESA’s argument that the costs could potentially deter EGSs from participating in PECO’s electric supply market is without merit as the discount will not increase at all under the settlement.  OCA R.B. at 9.

RESA/Direct Energy noted that EGSs would bear the burden of paying the $500,000 if PECO is not permitted to terminate for pre-2011 unpaid EGS charges. RESA/Direct M.B. at 17.  The OSBA stated that RESA/Direct Energy did not acknowledge that PECO will be purchasing EGS receivables as of December 31, 2010, that were never owed to PECO, and presumably would have been losses that the EGSs would never have recovered.  OSBA R.B. at 8.  The OSBA contended that the money that the EGSs receive from PECO could offset any additional implementation costs that PECO would impose on the EGSs if the Commission rejects PECO’s request to terminate for pre-2011 unpaid EGS charges.  OSBA R.B. at 6, 7.

The OSBA noted that PECO failed to explain why the Company should purchase debts owed to EGSs.  OSBA R.B. at 6, 7.  In addition, the OSBA argued that PECO failed to provide evidence to show why the Commission should permit PECO to terminate customers’ service for debts which were not owed to PECO prior to the Company’s purchase of receivables as of December 31, 2010.  OSBA R. B. at 6, 7.

Furthermore, the OSBA asserted that PECO failed to address the degree to which PECO has already recovered unpaid EGS charges through its distribution rates.  Even assuming that the Commission is willing to permit PECO to terminate customers for unpaid pre-2011 EGS charges, PECO is not entitled to that relief without evidence that it actually has failed to collect those unpaid EGS charges through the uncollectible accounts expense in its distribution rates.  PECO has presented no such evidence.  OSBA M B. at 10; OSBA R.B. at 10.

PECO’s final argument is that EGS customers will receive “advance notice,” pursuant to the Joint Petition, of PECO’s change in its customer service termination policy.  PECO M.B. at 5.  The Joint Petition provides that PECO will provide current EGS customers with a one-time notice of PECO’s change in policy for the Revised POR.  OCA R.B. at 10; Joint Petition ¶ 9.F(1)(a).  The timing of this one-time notice to current EGS customers will depend on when price to compare information is available from PECO.  Id.  PECO’s argument, however, ignores the fact that some customers may have been shopping for some time prior to the receipt of any notice from PECO, and may have already entered contracts with EGSs that do not contain this fundamental change in terms and conditions.  OCA R. B. at 10; OCA M.B. at 6; OCA St. 1 at 16.  The OCA argued that the customer notices directed at advising customers of the prospective change in PECO’s termination policy are not sufficient to warn current shopping customers.  Id. at 5.  

The OSBA questioned whether PECO will apply the consumer protection to non-residential customers since Chapter 14 only applies to residential customers and it is not clear whether Chapter 56 applies to non-residential customers.  OSBA M.B. at 11.

The OCA and the OSBA submitted that none of PECO’s and RESA’s arguments support approval of PECO’s request to include EGS charges for service provided under PECO’s existing POR program as a basis for termination of PECO service after PECO’s Revised POR program takes effect.  OCA R.B. 3-9; OSBA R.B. at 6-9.  The OCA and the OSBA urged the Commission to find that PECO’s ability to terminate service for unpaid EGS charges attaches only to those EGS charges for service incurred on and after PECO’s Revised POR is implemented and only for those EGS charges for basic electricity supply as certified by EGSs eligible to participate in PECO’s Revised POR program.  OCA M.B. at 10; OCA R.B. at 11; OSBA M.B. at 14; OSBA R.B. at 11. 

[bookmark: _Toc259699930]		c.	PECO’s Response

PECO asserted that the OCA and the OSBA are ignoring the Default Service Settlement.  PECO R.B. at 4.  PECO denied that the Restructuring Settlement imposes a restriction on termination for pre-2011 EGS arrearages.  PECO R.B. at 5.

PECO argued that there are flaws in the OSBA’s argument regarding double recovery.  PECO R.B. at 5.  First, the argument is based on factual contentions advanced for the first time in OSBA’s main brief.  PECO R.B. at 5.  Second, there is no basis for assuming that PECO’s right to terminate for pre-2011 EGS arrearages will reduce its overall uncollectible accounts expense.  Third, the uncollectible accounts expense is usually based on a multi-year average of accounts receivable written off less actual recoveries.  Thus, the potential for “double recovery” would be eliminated in future base rate cases.  PECO R.B. at 6. 

PECO insisted that the OCA’s and the OSBA’s objections lack merit and should be rejected.



[bookmark: _Toc259699931]			d.	ALJ’s Recommendation

The ALJ found the arguments advanced by the OCA and the OSBA concerning the retroactive effect of terminating customers’ service for EGS charges that were protected in the Restructuring Settlement persuasive.  It is undisputed that PECO has been able to recover the 90 day payments made to EGSs and will be able to recover implementation costs if unable to terminate customers with unpaid EGS charges.  The language in the Default Settlement does not change the protections afforded in the Restructuring Settlement.  Furthermore, it is not clear that the consumer protections referenced by PECO will be applied to non-residential customers.  R.D. at 35.

Consequently, the ALJ recommended that PECO’s ability to terminate service for unpaid EGS charges should apply only to those EGS charges for service incurred on and after PECO’s Revised POR is implemented and only for those EGS charges for basic electricity supply.  R.D. at 35.  Accordingly, the ALJ denied PECO’s proposal to treat unpaid EGS charges for service incurred before the effective date of PECO’s Revised POR Program as a basis for termination of electricity service.  R.D. at 35.

			e.	Exceptions

PECO’s sole Exception to the ALJ’s Recommended Decision is the finding that only EGS charges incurred after January 1, 2011, if not paid by the customer, may qualify as a reason for service termination of that customer.  PECO asserts that its authority to terminate service for unpaid EGS charges incurred prior to January 1, 2011, is consistent with the terms of its 1998 Restructuring Settlement and its Default Service Settlement.  R.D. at 35, 36; PECO Exc. at 3.

In its Exception, PECO states that the ALJ has improperly extended the duration and scope of the termination restriction in the 1998 Restructuring Settlement which precluded PECO from terminating electric service to a customer who is delinquent on payment of EGS charges until after December 31, 2010.  PECO Exc. at 4.  PECO notes that this restriction terminates on December 31, 2010 and does not expressly, or by implication, limit PECO’s post-2010 termination authority.  PECO Exc. at 4.  

PECO also believes that its service termination proposal is consistent with the terms of the Default Service Settlement which contemplates PECO’s ability to terminate service for unpaid EGS charges as co-extensive with its existing authority to termite service for nonpayment of EDC charges.  PECO also notes that EDC charges will not distinguish between charges incurred before or after January 1, 2011.  PECO Exc. at 4.  The Default Service Settlement provides that:
PECO will have the ability to terminate service to a customer for the customer’s non-payment of supplier charges in the same manner and to the same extent that PECO could terminate service to such a customer for non-payment of EDC charges, subject to appropriate consumer protections to be developed in consultation with the parties to this Settlement.

Default Service Settlement, ¶ 66 [emphasis added].

PECO believes that under the ALJ’s approach, PECO would be obligated to purchase the accounts receivable that already exist at January 1, 2011 and, therefore, necessarily arise from service furnished before that date, but would be denied service termination authority if those receivables are not paid.  PECO Exc. at 5.  PECO asserts that a reasonable interpretation of Paragraph 66 of the Default Service Settlement is that the constraint on the exercise of PECO’s authority to terminate service for non-payment of EGS charges, which the Restructuring Settlement imposed, expires on December 31, 2010.  PECO Exc. at 5.

Lastly, PECO notes that pursuant to its current Supplier Coordination Tariff consolidated billing is provided only for a customer’s basic charges imposed by an EGS.  As consolidated billing is a condition precedent to the creation of EGS receivables that are eligible for purchase, the existing safeguards provide reasonable assurance that pre-2011 arrearages exclude non-basic charges.  PECO Exc. at 5.

The OCA believes that the ALJ properly rejected all of PECO’s arguments and concluded that PECO’s ability to terminate service based upon unpaid EGS charges can apply only to EGS charges incurred after the terms of the Restructuring Settlement expire and only to those EGS charges which meet the definition of “basic electricity supply.”  OCA R.Exc. at 5; R.D. at 32, 34 – 36.  

The OCA also contends that PECO’s Exception requires the language in the Restructuring Settlement and Default Service Settlement be interpreted differently and that the Joint Petition for Settlement – which defines “basic electricity supply” – should be ignored.  OCA R.Exc. at 6.

The OSBA, in its Reply to PECO’s Exception states that by “permitting PECO to begin terminating customers on January 1, 2011, for unpaid EGS charges incurred during the restructuring period, i.e., the first type of debt[footnoteRef:8], would be unwarranted double recovery, in that PECO has already been recovering unpaid EGS charges through distribution rates.”  OSBA R.Exc. at 6.  The OSBA further asserts that giving PECO recourse against EGS customers for pre-January 1, 2011, arrearages would violate the Restructuring Settlement and Commission regulations.  OSBA R.Exc. at 6; OSBA M.B. at 10. [8: 	 	This is identified by the OSBA as 90-day debt accumulated prior to reversion to dual billing.  OSBA R.Exc. at 6.] 


			f.	Disposition

We consider PECO’s customers to be adequately protected under the Revised Plan, as submitted, from unjust termination of service for non-payment of EGS charges.  PECO has stated that it will continue to follow Chapter 14 and Chapter 56 requirements, which include a service termination moratorium period of December 1 through March 31[footnoteRef:9], to determine when service termination would be appropriate and in proceeding with such an action, thus providing shopping customers with the same protections as default service customers. [9: 		See 52 Pa. Code § 56.100 Winter Termination Procedures.] 


The OCA and the OSBA believe that consumer protection from service termination for EGS arrearages incurred prior to January 1, 2011 should continue into 2011, as provided by the Restructuring Settlement.   We disagree.  The language of the Restructuring Settlement is clear.  Paragraph 43 states that “this settlement shall expire on December 31, 2010.”  The expiration of the Restructuring Settlement also causes the consumer protection at issue here to expire.

The Default Service Settlement provides that “PECO will have the ability to terminate service to a customer for the customer’s non-payment of supplier charges in the same manner and to the same extent that PECO could terminate service to such a customer for non-payment of EDC charges, subject to appropriate consumer protections to be developed in consultation with the parties to this Settlement.” [footnoteRef:10]  This language is clear in defining PECO’s rights regarding service terminations.  We believe the Default Service Settlement language complements the Restructuring Settlement language by defining PECO’s ability to initiate service termination actions for a customer’s non-payment of EGS charges incurred either prior or subsequent to January 1, 2011.   [10: 	 	Default Service Settlement ¶ 66.] 


Based upon the record established in this proceeding, the voluntary nature of PECO’s POR Program and the reasonableness of PECO’s service termination policies to be followed and applied to shopping customers, we shall adopt PECO’s proposal, grant its Exception and deny the Reply Exceptions of the OCA and the OSBA.  Accordingly, PECO may commence service termination actions with respect to any shopping customer whose account has been purchased by PECO, if PECO is not paid by the shopping customer, in the same manner as is permissible under current statute and Commission regulations.  

2.  The unbundling of generation-related uncollectible accounts expense from its distribution rates for collection from default service customers

[bookmark: _Toc259699933]		a.	PECO’s Proposal

		PECO proposed to employ an initial temporary discount of 0.2% on the receivables purchased by PECO to recover the implementation costs of the Revised Electric POR Program.  The ongoing operating and administrative costs of the Program would be included in PECO’s subsequent electric distribution base rate cases.  PECO   M.B. at 6.  PECO also proposes to continue to recover uncollectible expenses (including the expense associated with purchased EGS receivables) in its distribution rates.  Joint Petition at ¶¶19-21; PECO St. No. 1, at 14-16.  All parties except the OTS agree with, or do not oppose, the Company’s proposed method for recovering POR-related costs.  PECO M.B. at 6. 

[bookmark: _Toc259699934]		b.	The OTS’ Proposal

It is the OTS’ position that PECO’s proposal understates the administrative factor and completely ignores the inclusion of an appropriate factor for uncollectible accounts.  The OTS states that PECO has not presented substantial evidence, as defined by the Courts, in support of the omission of these key elements from its proposed POR program.  OTS M.B. at 9.  

The OTS submits that the issue in this proceeding is whether the uncollectible accounts expense associated with the non-jurisdictional EGS should be collected from the jurisdictional distribution ratepayer.  The OTS’ position is that the avoided costs of a non-jurisdictional EGS should not be shifted to jurisdictional ratepayers.  OTS M.B. at 11; OTS R.B. at 2.  “The use of the discount rate OTS is proposing will properly assign the generation related uncollectible expense to the EGS.”  OTS R.B. at 2; OTS Statement No. 1-R at 3.  The OTS also recommended that PECO’s generation related uncollectible accounts expense be unbundled from distribution rates and collected from default service customers through a surcharge per kWh which would put everyone on a “level playing field.”  (OTS R.B. at 2; OTS Statement No. 1 at 10).

The OTS submitted that the Commission provided guidance on the development of a proper POR Plan in PPL’s POR proceeding.[footnoteRef:11]  In that Order, the OTS asserted that the Commission properly assigned jurisdictional and non-jurisdictional costs.  OTS R.B. at 3.  In the PPL proceeding, the Commission recognized that a properly designed POR Plan utilizes a discount rate that includes a factor for uncollectible accounts expense.  R.D. at 38.  The OTS contended that there is no credible evidence in the instant proceeding to suggest that the same treatment is not appropriate here and if the standards established in the PPL proceeding are not followed, a situation where an EDC in one service territory will have different standards than an EDC in another territory may be created.  OTS R.B. at 3; R.D. at 38.  The OTS contended that by failing to provide consistency in POR programs, an EGS would have the opportunity to shop its supply to the most advantageous market and ratepayers are potentially harmed by this practice.  OTS maintained that POR programs must have a level of consistency throughout the Commonwealth in order to provide the same level of protections and opportunities to all participants.  OTS R.B. at 3, 4; R.D. at 38.  The OTS contended that PECO, RESA and Dominion Retail have failed to provide substantial evidence demonstrating why an EGS in the PECO service territory should be afforded terms that are more advantageous than the terms enforced in the PPL service territory.  The OTS stated that the record does not support a differing treatment of uncollectible accounts expense recovery presented in the Commission approved PPL proceeding and PECO’s plan.  OTS R.B. at 4, 5; R.D. at 38. [11:  	Petition of PPL Utilities Corporation Requesting Approval of a Voluntary Purchase of Accounts Receivables Program and Merchant Function Charge, Docket No. P-2009-2129502 (2009).] 



[bookmark: _Toc259699935]		c.	PECO’s Response to the OTS’ Proposal

PECO argued in surrebuttal testimony that, the OTS’ witness conceded that the uncollectible rate should be the same “for both shopping and non-shopping customers.” PECO M. B. at 7; OTS St. No. 1-SR at 4; PECO R.B. at 8.  Thus, under either PECO’s proposal (i.e., uncollectible accounts expense recovered in distribution rates that apply to all customers) or the approach recommended by OTS (i.e., uncollectible accounts expense included in EGSs charges for shopping customers and in a separate surcharge applied only to default service customers), all customers will be paying the same level of uncollectible expense on a per-kWh basis.  Since the rate would be the same for all customers under either approach, there is no risk of inequality or improper “subsidization” associated with PECO’s cost recovery method.  PECO M.B. at 7; R.D. at 40.  

Given the fact that the PECO and OTS proposals “achieve the same result,” the relevant inquiry is which proposal will recover POR-related costs in a more efficient and appropriate manner.  The OTS proposal will require separate tracking, on an ongoing basis, of POR-related implementation costs, administrative costs and uncollectible expense.  It will also require that PECO develop and obtain Commission approval for a new surcharge to recover default service-related uncollectible expense from default service customers and make annual filings with the Commission under the associated adjustment clause.  PECO M.B. at 7; R.D. at 40.  PECO’s proposal, on the other hand, requires the separate tracking of POR-related implementation costs only, which will then be recovered directly through a temporary discount on purchased receivables.  POR-related uncollectible expense, as well as any ongoing operating and administrative costs, will be recovered through distribution rates.  PECO believes, and the EGSs agree, that its cost recovery method is simpler and will be easier to administer.  PECO M.B. at 7, 8; RESA St. No. 1-R, at 4; Dominion Retail St. No. 1-R at 7; RESA R.B. at 10; Dominion Retail R.B. at 8; R.D. at 40, 41.

In addition to providing simplicity, PECO’s proposal will appropriately support the development of retail competition.  By recovering all uncollectible expense in its distribution rates, PECO will create a straightforward “level playing field” for all EGSs and default generation suppliers.  When combined with the purchase of receivables without discount (after program implementation costs are recovered), PECO believes that this “level playing field” will provide significant support to retail competition in its territory.   PECO St. No. 1-R at 14, 15.  PECO noted that, pursuant to the Settlement, all parties other than the OTS have agreed that the issue of unbundling generation-related uncollectible accounts expense should be deferred until PECO’s next Default Service proceeding.  For all these reasons, PECO recommended that the OTS cost recovery proposal be rejected (PECO M. B. at 8; PECO R. B. at 9).

			d.	Dominion Retail’s Position

Dominion Retail contended that the discount rate proposed by OTS is incorrect because it is based on information from PECO’s 1997 restructuring filing. Dominion Retail M.B. at 9.  In addition, Dominion Retail submitted that OTS failed to present a rationale for rejecting PECO’s proposal, and noted that the proposal is a continuation of PECO’s present procedures.  Dominion Retail M.B. at 10; R.D. at 41. 

Dominion Retail also argued that the PPL Final Order does not include a statement from the Commission stating that the cost recovery structure approved in that Order is mandatory for all subsequent POR programs, nor did the Commission say that the only appropriate cost recovery methodology for POR programs would be to impose a discount and unbundling structure.  In fact, there is no discussion of the notion at all except to mention that the Settlement contains such a provision.  Contrary to the OTS position, there is no legal basis to assert that the PPL Final Order controls here in any manner.  The OTS argument must, therefore, be rejected.  Dominion Retail R.B. at 5; R.D. at 41. 
			e.	RESA’s Position

RESA denied that it fully supported PPL’s proposal to address uncollectible accounts expense in its 2010 POR program.  RESA/Direct Energy R.B. at 7; R.D. at 42.  RESA specifically opposed PPL’s proposed (and ultimately adopted) recovery of uncollectible accounts expense and advocated that PPL should recover all of its uncollectible accounts expense through distribution rates, as PECO has proposed in the instant case with RESA/Direct Energy’s support.  RESA/Direct Energy R.B. at 7; RESA St. No. 1 at 5-9; R.D. at 42.  While RESA/Direct Energy continued to maintain that PPL’s proposed approach was not preferable, it made clear that it was willing to accept the settlement to ensure that a POR program would be established in time for market opening in January 2010 (less than two months after the date main briefs were filed).  Specifically, RESA/Direct Energy stated:

Because a functioning POR program is so crucial for the facilitation of competition, the Retail Energy Supply Association (“RESA”) and Direct Energy Services, LLC (“Direct Energy”) (collectively “RESA/Direct Energy”) reached a settlement with all parties in this proceeding to implement a compromise program for 2010 only which permits PPL to move forward with implementing a POR program this coming January.  The settlement addresses almost all of the program’s elements including how EGSs will be able to enroll small commercial and industrial (“C&I”) customers into PPL’s POR program for 2010.  Although RESA/Direct Energy do not support all aspects of the settlement as the appropriate long-term policy for POR programs (and reserve their rights to challenge those aspects in the future), implementation of a workable POR program on January 1, 2010 was the ultimate goal.  

Petition of PPL Electric Utilities Corporation Requesting Approval of a Voluntary Purchase of Receivables Program and Merchant Function Charge, Docket No. P-2009-2129502, Main Brief of The Retail Energy Supply Association and Direct Energy Services, LLC dated October 30, 2009 at 2 (citations omitted, emphasis original). (RESA/Direct Energy R.B. at 7)
R.D. at 42.

RESA also objected to OTS’ reliance on the PPL POR case and cited several differences between the instant case and the PPL case.  First, PPL’s POR proceeding was on an extremely expedited schedule.  The Commission established due dates for the proceeding by notice dated September 25, 2009, entered its final decision on November 19, 2009, and PPL’s POR Program became operable on January 1, 2010.  In addition, the approved PPL POR program is limited to 2010.  For these reasons, as explained in the quote above, RESA/Direct Energy chose to lend limited support to this aspect of the Settlement even though it had reservations and made clear that its approval of the Settlement was fact specific and did not waive its rights to challenge the various program aspects.  RESA/Direct Energy R.B. at 8; R.D. at 42, 43.  

		RESA/Direct Energy agrees that, as a matter of general policy, full unbundling can achieve the same competitively neutral result as implementing a POR program with a zero discount rate for uncollectible costs.  Both methods, if properly implemented, can place EGSs on equal footing in terms of bad debt expense as compared to the EDC.  As the record makes clear, PECO’s proposal is the one that is favored by the EGS parties in this proceeding and is the one that is most likely to encourage the development of a competitive market.  RESA/Direct Energy R.B. at 4; R.D. at 43.  

		RESA noted that the record provides at least three concrete examples of how adoption of OTS’ proposal could complicate PECO’s POR program and throw into doubt whether EGSs would find the newly designed program desirable enough to promote market entry.  First, the foundation of OTS’ proposal, to use an uncollectible expense factor developed in 1997, would force EGSs to factor into their decision an outdated uncollectible expense factor which has no rational relationship to the current general understanding of uncollectible levels experienced today.  RESA/Direct Energy M.B. at 12, 13; R.D. at 43.  Second, implementation of OTS’ proposal in strict adherence to how it was adopted in PPL, could result in implementation of a complicated EGS uncollectible tracking mechanism that requires careful monitoring and calculations, administrative processes, costly EDC systems modifications, and potential litigation RESA/Direct Energy M.B. at 15; R.D. at 43.  All of this would add additional burdens, costs and uncertainty into this process, impacting how EGSs may view the desirability of entering into this market.  Finally, if adopted as proposed by the OTS, there is no dispute that PECO would be required to discount the EGS receivables purchased at significantly higher discounted rates than proposed.  For residential customers, the discount would increase from the currently proposed .2% to 2.27%.  For small C&I customers, the discount would increase from .2% to .34%.  For large C&I customers, the discount would increase from .2% to .55%.[footnoteRef:12]  There is no dispute that the greater the discount at which PECO purchases an EGS’s receivables the less attractive market entry looks to a potential EGS.  The cost of uncollectible account expense would ultimately be socialized under either proposal.  Under the OTS’ approach the cost of uncollectible accounts expense would be reflected in the discount rate charged to EGSs and the EGSs would either pass this cost onto all of their customers in their rates or choose not to participate in the POR program.  If EGSs choose not to participate in the POR program, then customers will remain on default service and uncollectible costs will be socialized through default service rates because uncollectible costs would be unbundled through an adder applied to default service.  RESA/Direct Energy R.B. at 4, 5; R.D. at 44.   [12:  	OTS M.B. at 9.  As an example, for residential customers PECO proposes to temporarily discount the receivables by .2% while OTS supports a 2.27% discount rate.  Dividing 2.27% by .20% equals 11.35 and multiplying that by 100 results in an 1135% difference between the discount rate proposed by PECO and that supported by OTS.] 


		RESA/Direct Energy fully support the idea that all EDCs in Pennsylvania should operate under uniform standards and uniform tariffs, the fact is that each EDC has its own billing systems and unique service territory issues that prevent such uniformity.  Therefore, RESA submits that deference should be given to PECO in its decision to recommend a proposal that achieves the goal of appropriately structuring a POR program that will encourage EGSs to participate in the market.  RESA/Direct Energy R.B. at 6, 7; R.D. at 44.

RESA explained that OTS’ sole reliance on PPL’s 2010 POR program ignores the POR programs that are in place in the service territories of Duquesne Light Company (“Duquesne”)[footnoteRef:13] and Pike County Light & Power Company (“PCL&P”)[footnoteRef:14] in Pennsylvania.  Further, guidelines for implementation of a POR program for the service territories of Metropolitan Edison Company and Pennsylvania Electric Company (collectively “Met-Ed/Penelec”) have been approved by the Commission.[footnoteRef:15]  RESA/Direct Energy R.B. at 9. [13:  	Petition of Duquesne Light Company for Approval Of a Default Service Plan for the Period January 1, 2008 Through December 31, 2010, Docket No. P-00072247, Order entered June 22, 2007.]  [14:  	Petition of Direct Energy Service, LLC For Issuance of Emergency Order, Docket No. P-00062205, Final Opinion and Order entered April 20, 2006.]  [15: 	 	Joint Petition of Metropolitan Edison Company and Pennsylvania Electric Company for Approval of their Default Service Programs Opinion and Order at Docket Nos. P-2009-2093053 and P-2009-2093054 entered November 6, 2009.] 


Each of these POR programs addresses how to socialize the cost of uncollectible accounts expense associated with generation service differently.  The PCL&P POR program has been in place since the Commission ordered it in 2006.  All generation-related uncollectible expense is recovered through distribution rates and EGSs receivables are purchased at 0% discount.  For Duquesne, a negotiated uncollectible rate for EGS customers was derived and all distribution customers (which include both default service and EGS customers) pay for the costs of default service related uncollectible accounts that may exceed the level of the negotiated discount rate.  For Met-Ed and Penelec, generation related uncollectible accounts will be recovered via a non-bypassable charge, either in distribution rates or as a separate mechanism.  As this sampling of current and future POR programs demonstrates, the approach that has been more often adopted for the long term is more closely aligned with the PECO proposal rather than the 2010 PPL POR structure.  RESA/Direct Energy R.B. at 9, 10; R.D. at 45.  Thus, RESA/Direct Energy recommended that OTS’ proposal should be rejected and PECO’s adopted as the approach most consistent with achieving the goals of the Competition Act (RESA/Direct Energy R. B. at 6).
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			f.	ALJ’s Recommendation

The ALJ found that PECO has proposed a method for recovering uncollectible expenses that it currently uses supported by record evidence to show that the method is reasonable.  Thus, PECO established a prima facie case.  In addition, the ALJ found that there are other utilities with Commission approved PORs that are more like PECO’s proposal than PPL’s POR.  Furthermore, the ALJ noted that the OTS’ witness admitted that the unbundling approach would achieve the same result as PECO’s proposal.  Accordingly, the ALJ adopted PECO’s POR Plan and rejected to OTS’ proposal.  R.D. at 46.

	g.	Exceptions

The OTS’s Exception relates to the unbundling of uncollectible accounts expense and states that the ALJ’s recommendation not to unbundle this expense is not in the public interest and must be rejected.  OTS Exc. at 4.  The OTS also avers that shopping customers will be paying for uncollectible accounts expense twice, once through the EGS’ billings and also through PECO’s distribution rate.  OTS Exc. at 6.  The OTS also believes the ALJ’s recommendation is flawed because it ignores the guidance established in PPL’s POR proceeding.  OTS Exc. at 8.  The OTS asserts that RESA’s position in this proceeding is different from its position in, for example, in the PPL POR proceeding and RESA has not provided any substantial evidence to support such a difference.  OTS Exc. at 12.  In conclusion the OTS states that PECO’s POR program must be amended to allow for the unbundling of rates in order to properly assign costs in order to protect the interests of all regulated parties.  OTS Exc. at 13.

As stated in its main brief and again in its Reply Exceptions RESA/Direct state that the record shows that PECO’s proposal is consistent with the way in which bad debt expense is handled today from a ratemaking perspective, allows PECO to treat all customers the same from a billing and expense collection perspective and facilitates the development of the competitive market with an attractive POR program.  RESA/Direct R.Exc. at 3.

In Reply Exceptions RESA/Direct state that as the opposing Party to PECO’s proposal, the OTS has the burden to support its counter proposal and the OTS did not satisfy this burden.  RESA/Direct states that the undisputed record provides at least three concrete examples of how adoption of the OTS proposal could needlessly complicate PECO’s POR program and thwart the goals of the Choice Act by discouraging EGSs from participating in the competitive market.  RESA/Direct R.Exc. at 7.  

RESA/Direct also address the OTS’ reliance upon the PPL POR Settlement as what should be the standard approach for all POR Programs in Pennsylvania.  RESA/Direct R.Exc. at 9.  RESA/Direct states that the OTS has failed to provide persuasive evidence that its proposal is, or should be, the standard approach for all POR programs in Pennsylvania.  RESA/Direct R.Exc. at 9.  

Lastly, RESA/Direct state that the OTS’ contention that RESA’s position regarding POR, as presented on its website, must be conclusive as to all of RESA/Direct settlement positions for every EDC, is inconsistent with the Commission’s rules and practices encouraging negotiated settlements.  See 52 Pa. Code §§ 5.231, 69.391, 69.401.

In its Reply to the OTS Exception, Dominion states that the OTS is factually incorrect.  Dominion R.Exc. at 3.  Dominion explains that PECO’s proposal continues to have all customers bear the risk of uncollectible accounts expense the way they are borne today.  Since there will be no discount rate, after PECO’s start-up costs are recovered, PECO will continue to recover uncollectible account expense associated with both delivery and commodity charges from all customers on an equivalent basis.  Dominion R.Exc. at 3.  Additionally, since the unbundling/discount methodology proposed by the OTS produces the same result as PECO’s proposal, there is no shifting of risk at issue in this proceeding.  Dominion R.Exc. at 5.

PECO’s reply to the OTS’ Exception is, among other things, that OTS’ position would require changes in rates that more appropriately should be considered in a base rate proceeding and that all Parties to the Joint Petition have agreed that the issue of unbundling generation-related uncollectible accounts expense should be deferred until PECO’s next Default Service proceeding.  PECO R.Exc. at 3; Joint Petition at § 9.(H)1. 


	h.	Disposition

		Based upon the discussion above, we shall adopt PECO’s proposal to include the entirety of uncollectible accounts expense within its distribution service base rates.  We shall also adopt the Section 9(H)(1) of the Settlement which bars any of the Parties to the Settlement from seeking further unbundling of PECO’s generation-related service costs in PECO’s next distribution rate case proceeding.  Any non-signatory to this Settlement is free to argue in favor of further unbundling of PECO’s generation-related service costs (e.g., uncollectible accounts expense, call center charges, etc.) in PECO’s next distribution base rate case.  Accordingly, we shall deny the Exception of the OTS on this issue.

IV.  CONCLUSION

Based upon our review of the record in this proceeding and the supporting statements of the Parties, we find that the Joint Petition for Settlement, and the rates, terms and conditions contained in the Settlement Agreement are just, reasonable and within the public interest and are in accord with the rules and regulations of the Commission and with the provisions of the Pennsylvania Public Utility Code; THEREFORE,

IT IS ORDERED:

		1.	That the Recommended Decision of Administrative Law Judge Cynthia Williams Fordham is adopted as modified by this Opinion and Order.

		2.	That the Joint Petition for Partial Settlement submitted by PECO Energy Company, the Office of Consumer Advocate, the Office of Small Business Advocate, Constellation NewEnergy, Inc. Direct Energy Services, Inc., Dominion Retail, Inc. and the Retail Energy Supply Association at Docket No. P-2009-2143607, including all terms and conditions thereof, is hereby approved.

		3.	That PECO Energy Company is permitted to commence service termination actions on or after January 1, 2011, pursuant to Chapter 14 and Chapter 56 of the Commission’s regulations for accounts purchased, in accordance with the Purchase of Receivables Program herein approved, and unpaid pursuant to PECO Energy Company billings, representing Energy Generation Supplier charges incurred by the customer prior to January 1, 2011.

		4.	That the Exceptions of PECO Energy Company are granted.

		5.	That the Exceptions of the Office of Trial Staff are denied.

		6.	That the Petition of PECO Energy for Approval of Its Revised Electric Purchase of Receivables Program, as modified by the Joint Petition for Partial Settlement, is approved.

		7.	That upon entry of the Commission Order approving the recommendation to adopt the Petition of PECO Energy for Approval of Its Revised Electric Purchase of Receivables Program, as modified by the Joint Petition for Partial Settlement, PECO Energy Company shall be permitted to file a tariff or tariff supplement consistent with this Opinion and Order to become effective on one day’s notice after entry of the Commission’s Final Order.

		8.	That upon acceptance and approval by the Commission of the tariff or tariff supplements filed by PECO Energy Company consistent with this Order, this proceeding at Docket No. P-2009-2143607 shall be marked closed.


[image: ]	BY THE COMMISSION


	Rosemary Chiavetta
	Secretary

(SEAL)

ORDER ADOPTED:  June 16, 2010

ORDER ENTERED:  June 18, 2010
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