BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ena Blackwood
:




:

v.




:

C-2009-2135998


:

PECO Energy Company
:

INITIAL DECISION

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On or about October 6, 2009, Ms. Ena Blackwood (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant first alleged that she had not been a Customer Assistance Program (“CAP”) customer since 2004.  Complainant requested relief from termination of electric service by PECO.  Complainant alleged there are discrepancies in amounts billed and paid from 2007, 2008 and 2009.  Complainant asserted that she has paid bills for which PECO does not credit her account.  Complainant believed that PECO requested $1,000 owed for bills due in 2008 and $1,000 owed for bills due in 2009 for a total of $2,000 due.  Complainant disputes the amount that she owes for electric service.  
On or about November 4, 2009, Ken Massey, Esquire, counsel for PECO, filed an Answer denying that Complainant is unable to pay her electric bill.  PECO admitted the Complainant was billed $1,000 in 2008 and $1,000 in 2009.  PECO noted that Complainant owed $1,047.84 on March 10, 2009, which includes utility charges, late fees and an accumulation of prior unpaid charges.  
PECO challenged the statement made by the Complainant regarding her CAP status.  PECO agreed that she was removed from CAP in January 2004 but stated that Complainant re-enrolled in CAP on March 29, 2006.  Complainant failed to re-certify her income for CAP within the two-year period and was removed from the program on April 28, 2008.  PECO alleged that the Company billed the Complainant the appropriate discounted rate for electric service while she was enrolled in CAP.
PECO admitted that the Company terminated Complainant’s electric service on May 21, 2009, due to unpaid bills for electric service.  PECO alleged that Complainant received proper notice for termination of electric service.  PECO requested that this Complaint be dismissed.

On November 23, 2009, a Hearing Notice was sent scheduling an Initial Hearing on Monday, February 8, 2010 at 10:00 a.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  By Prehearing Order dated November 24, 2009, the ALJ gave direction as to the proper procedure for this matter.  



On February 8, 2010, the evidentiary hearing convened as scheduled.  Complainant was present and represented herself.  Ken Massey, Esquire was present as counsel for PECO and presented one witness, Ms. Renee Tarpley.  Complainant presented two exhibits but they were not admitted into the record.  PECO presented the following four exhibits:

1. PECO Exhibit #1 – Account Statement;
2. PECO Exhibit #2 – Customer CAP History;
3. PECO Exhibit #3 – Customer Payment Agreement History;

4. PECO Exhibit #4 – Bureau of Consumer Services (“BCS”) Informal Complaint Decision;

All four exhibits, PECO Exhibits 1 through 4, were admitted into the record.  The evidentiary hearing generated 57 pages of testimony in transcript.  The record closed on March 1, 2010.  This matter is ripe for decision. 
FINDINGS OF FACT

1. Complainant resides at 24 New Street, Delaware County, Darby, Pennsylvania 19082 (“service address”).  It is at this address that Complainant received electric and gas services from PECO.  Tr. 10-11.
2. Complainant is only complaining about her electric service from PECO.  Tr. 11.
3. Complainant’s electric service was terminated in May 2009.  Tr. 11.
4. Complainant testified that she has electric service for heat.  Tr. 12.

5. Complainant stated that she did not find the shut-off letter from PECO until maybe three weeks after her electric service was terminated.  She found it inside her house underneath her sleeper sofa.  Tr. 12-13.
6. PECO agreed through stipulation that Complainant made a payment in the amount of $300 which was credited to her service account on April 2, 2008.  Tr. 24, PECO Exhibit 1.

7. PECO agreed through stipulation that Complainant made a payment in the amount of $180 which was credited to her service account on February 19, 2009.  Tr. 19, PECO Exhibit 1.
8. PECO agreed through stipulation that Complainant made a payment in the amount of $90 which was credited to her service account on March 5, 2009.  Tr. 18, PECO Exhibit 1.

9. PECO agreed through stipulation that Complainant made a payment in the amount of $300 which was credited to her service account on March 25, 2009.  Tr. 23, PECO Exhibit 1.
10. PECO agreed through stipulation that Complainant made a payment in the amount of $150 which was credited to her service account on June 22, 2009.  Tr. 23, PECO Exhibit 1.

11. Complainant testified that she began the CAP program in 2001 and stopped participating in the program in 2004.  Tr. 21.

12. Complainant testified that she did not re-enroll in CAP in 2006.  Tr. 22.
13. PECO stipulated that the payments reflected on PECO Exhibit 1 as the Complainant’s account statement were made and credited to Complainant for billed service.  Tr. 25-26.
14. Complainant stated that she cannot read and she has received everything about her account service in writing.  Tr. 33, 35.
15. Ms. Rene Tarpley, a PECO Senior Regulatory Assessor, examined the Complainant’s account and claims.  Tr. 38-39.

16. Complainant’s account statement covers the billing period from October 20, 2007 through January 8, 2010.  Tr. 39, PECO Exhibit 1.

17. The Complainant’s outstanding balance due as of the hearing date was $279.43.  Tr. 39, PECO Exhibit 1.

18. Complainant received residential gas heating service and residential electric service.  Tr. 39-40, PECO Exhibit 1.

19. Complainant was mistaken in stating that she received electric heating service from PECO.  Complainant has gas service for heating not electric heat.  Tr. 40, 52.

20. When Ms. Tarpley reviewed the Complainant’s account, the only bill that was over $1,000 was issued on March 10, 2009 and the amount requested was $1,047.34.  Tr. 41, PECO Exhibit 1.

21. The amount billed on March 10, 2009, is based on an accumulation of unpaid consumption charges through the history of the account.  Tr. 41.

22. PECO terminated electric service at the Complainant’s service address in October 2008 and again in May 21, 2009.  Tr. 41, PECO Exhibit 4.

23. Based on Ms. Tarpley’s review of Company records, all proper notices were issued regarding the two terminations of electric service at Complainant’s service address.  Tr. 41.

24. Ms. Tarpley does not believe that a PECO representative would have placed a termination notice for electric service under the chair inside the house of the Complainant.  Ms. Tarpley believes that either Complainant or someone that lives with the Complainant brought the notice into the house and it eventually was placed under the chair.  Tr. 41-42.

25. According to PECO records Complainant participated in CAP until April 28, 2008.  Tr. 42, PECO Exhibit 2.

26. Complainant was removed from CAP because she failed to timely recertify for the program.  Recertification is the Complainant’s opportunity to file the necessary paperwork demonstrating that she meets the criteria of eligibility for the CAP program Recertification is required every two years.  Tr. 42-43.

27. Complainant was previously removed from CAP on November 8, 2005.  Tr. 43, PECO Exhibit 2.

28. From April 28, 2008 to the present PECO has not received a CAP certification application from the Complainant.  Tr. 43.
29. Complainant has defaulted on three payment agreements, two directed by the Commission and one under the discretion of the Company.  Tr. 43-44, PECO Exhibit 3.

30. The Complainant is currently operating under a payment agreement that was directed by the Commission as a result of an informal complaint at No. 2540130.  This payment agreement is active and bills are being paid on time.  Tr. 44, PECO Exhibit 3.  
31.  The BCS informal complaint decision dated August 27, 2009, granted the Complainant a payment agreement which is the active payment agreement mentioned above at BCS No. 2540130.  Tr. 44, PECO Exhibit 4. 
32. Complainant currently pays for her service in a budget billing program with the Company because of the payment agreement that the Commission issued through BCS.  Tr. 40.

33. According to PECO records, Complainant was called on May 12, 2009, at approximately 5:33 p.m. to complete a 72-hr. notice to terminate electric service.  Tr. 47, PECO Exhibit 4.
34. In Ms. Tarpley’s opinion Complainant is not entitled to any further relief from PECO and PECO has not done anything wrong in this dispute.  Tr. 45.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Complainant provided receipts of payment for service by PECO to all of which PECO agreed to stipulate that Complainant’s service account was credited according to her payment receipts.  Tr. 18-26.  Perhaps the Complainant was confused because she cannot read.  However, there is no evidence of a dispute over payments made and credits to Complainant’s account for electric service.  In any event Complainant failed to sustain her burden of proof that PECO failed to credit her account for payments that she made for electric service.



Complainant also alleged that PECO did not provide notice of termination in May 2009.  PECO rebutted that a telephone call was made to Complainant on May 12, 2009.  Tr. 47, PECO Exhibit 4.  Complainant admitted that she found a notice approximately three weeks after service termination underneath the chair or sofa in her home.  Tr. 12-13.  It is this admission that degrades Complainant’s credibility.  Logically either Complainant or someone that lives with Complainant had to bring the PECO notice into the house for it to be found inside Complainant’s home.  Complainant argued that she did not receive a telephone call on May 12, 2009.  I simply do not believe that PECO did not make the call.  Complainant has failed to produce any evidence other than her own testimony that she did not receive notice and has damaged credibility.  Complainant has failed to sustain her burden to prove that PECO failed to provide adequate notice of termination of electric service. 
The Complainant has not established a prima facie case that payments made for electric service were not properly credited to her account.  The Complainant has not established a prima facie case for relief from termination because of inadequate notice.  Complainant has failed to sustain her burden of proof.  The formal Complaint must be dismissed.  

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has not sustained her burden of proof to show that PECO has failed to properly credit paid bills on her electric service account.
5. Complainant has not sustained her burden of proof regarding relief from termination of service.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Ms. Ena Blackwood against PECO Energy Company at Docket No. C-2009-2135998 is dismissed.

2. That the Secretary’s Bureau shall mark the record at Docket No. C-2009-2135998 closed.

Date: May 26, 2010



















Angela T. Jones









Administrative Law Judge
	� 	PECO admitted that the date of November 8, 2005, is different than what was asserted in the Company’s Answer, i.e. that the Complainant was removed from CAP in 2004.
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