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HISTORY OF THE PROCEEDING

On April 7, 2009, Kerry L. Hahn (complainant) filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation (respondent) alleging that PPL intends to terminate the RTS rate under which he currently receives electric service.  Complainant asks the Commission to require PPL to continue the rate according to the contract he had with PPL.
On May 4, 2009, PPL filed its Answer denying that it was discontinuing the RTS rate as of January 2010.
By Interim Order Setting Resolution Conference (Interim Order) dated May 19, 2009, Chief Administrative Law Judge (Chief ALJ) Veronica A. Smith directed respondent to contact complainant not later than June 2, 2009, to arrange a convenient time, place and date for a conference between the parties to try to resolve the case.  The Interim Order also directed that the conference occur not later than June 16, 2009, and that respondent file a report with Mediation Coordinator Herbert R. Nurick within 10 days after the conference.

By Memorandum dated August 21, 2009, Mediation Coordinator Nurick memorialized the fact that respondent had filed the report required by the Interim Order.

By Hearing Notice dated August 24, 2009, an Initial Hearing was scheduled for October 20, 2009, and the case was assigned to Administrative Law Judge (ALJ) Louis G. Cocheres.
By Corrected Hearing Notice dated August 26, 2009, the scheduled Initial Hearing was changed to an Initial Telephonic Hearing.
On August 26, 2009, ALJ Cocheres issued a Prehearing Order which set forth some of the procedural requirements for an evidentiary hearing before the Commission.

Under cover letter dated October 13, 2009, counsel for respondent served copies of potential exhibits marked for identification purposes as PPL Exhibits 1, 2, 3 and 4.
The Initial Telephonic Hearing
 was held as scheduled on October 20, 2009, with PPL represented by Kimberly G. Krupka, Esq., who presented one witness and introduced into evidence three exhibits (PPL Exhibits 1, 3 and 4).  Complainant appeared pro se and introduced into evidence eight exhibits (Hahn Exhibits 1, 2, 3, 4, 5, 6, 7 and 8).  A transcript of the hearing containing 70 pages was produced.
On May 26, 2010, the case was reassigned to me for the preparation of an Initial Decision.
FINDINGS OF FACT

1.
Complainant resides at 49 Brookwood Drive, Lititz, Pennsylvania, where he receives electric service from respondent under Rate Schedule RTS, Residential Service – Thermal Storage.

2.
Complainant built the residence in August of 1988, as an “all electric” house with special design to qualify for respondent’s Rate Schedule RTS.

3.
Respondent contributed $1,000 toward the cost of the special design and equipment built in complainant’s residence to qualify for respondent’s Rate Schedule RTS.
4.
In 2009 respondent notified complainant, and all other customers served under Rate Schedule RTS, that the discount provided by that Rate Schedule is being phased out.
5.
By letter dated August 24, 2009, respondent informed complainant of the discount he would continue to receive under Rate Schedule RTS in 2010 and 2011 and of options available to him in 2010 and thereafter.

6.
The establishment of Rate Schedule RTS was to alleviate the peak load on PPL’s system in the morning hours by designing a system to store heat, which was installed in the 1980’s and early 1990’s.

7.
There are presently approximately 13,000 RTS customers.

8.
PPL has approximately 1.3 million residential customers.
9.
Rate Schedule RTS was closed (no new participants were allowed) in 1995.
DISCUSSION

The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990).

Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Comm., Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. Ct.1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. Ct.1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. Publ. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. Of Review, 166 A.2d 96 (Pa. Super. Ct.1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. Ct.1984).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof must then bear the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 159 Pa.Cmwlth. 583; 591, 633 A.2d 1325; 1328 n. 11 (1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner
, determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion.

Complainant has the burden of proving that respondent has violated a statute, regulation, or order of the Commission.  In support of his claim, complainant testified that he built his home in 1988, and that he believed that Rate Schedule RTS would be in effect for the life of the electric thermal storage system.
Respondent explained that the transition from a regulated to deregulated electric industry began in 1997 when existing rates were frozen.  Following a restructuring process, respondent filed a distribution rate case in anticipation of the transmission and distribution rate cap expiration on December 31, 2004.  The appellate review of the Commission’s decision resulted in the requirement that the rates be brought to the system average rate of return in the next base rate case.
  In other words, the cost of serving each class of rates would be borne by that class of ratepayers without subsidization across rate classes.
The point that became clear was that each class of ratepayers would be charged the cost of serving that class.  Respondent’s method for purchasing electricity would be to put the electric requirement of each rate class out for bid for a set period of time.  Respondent, which no longer owns generation and must purchase all of its electricity, would pass through the actual cost of the commodity to the customer.  Respondent is not permitted to make a profit on the cost of electricity itself and the process is audited.
The result is that after full transition to competition, each customer will pay for the electricity used, at the price it was purchased.  Offering reduced rates for thermal storage customers would require other customers to cover the difference, creating a situation that discriminates against the other customers subsidizing the RTS rate relief.
While the complainant is understandably upset about the impending rate increase that he will face, the electric deregulation legislation requires the respondent and the Commission to implement its terms:  the respondent must purchase the commodity and charge the ratepayers the price that the utility pays.  It cannot do this and maintain the reduced rates afforded under Rate Schedule RTS without the implementation of additional programs.  Therefore, the Commission cannot censure the respondent for carrying out the terms of legislation which the Commission is charged with enforcing.

The Complaint is denied insofar as it seeks to continue rate discounts which are inconsistent with Commission orders regarding the respondent’s approved rate structure.

CONCLUSIONS OF LAW
1.
The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332, and has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.

2.
Any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.

3.
The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.

4.
Respondent cannot implement the Commonwealth’s electric deregulation legislation and maintain the reduced rates afforded under Rate Schedule RTS.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Complaint filed by Kerry L. Hahn against PPL Electric Utilities Corporation at Docket Number C-2009-2100830 is denied for failure to bear the burden of proof.

2.
That Docket Number C-2009-2100830 be marked closed.

Dated:
June 1, 2010





______________________________






Wayne L. Weismandel






Administrative Law Judge

�	Though changed to a telephonic rather than an in-person Hearing, complainant appeared in-person.


�	See, 66 Pa.C.S.A. §§ 332(a), 315.


�	Lloyd v. Pa. Publ. Util. Comm’n, 904 A.2d 1010 (2005).
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