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HISTORY OF THE PROCEEDINGS


On February 22, 2010, Africa’s Pearl (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant complained that it paid the Respondent in the last two years at least $18,000, but that the Respondent kept sending out shut off notices and charging interest and late fee payments.  The Complainant asked the Commission to investigate the Respondent’s practice.


On March 24, 2010, the Respondent filed an Answer and New Matter, a Notice to Plead, and Preliminary Objections to the complaint.  In its Answer and New Matter, the Respondent alleged, among other things, that the Complainant is a commercial customer operating a retail business called “Africa’s Pearl” at 624 South Street, Philadelphia, PA, that the Complainant is not registered with the Pennsylvania Department of State as a corporation or otherwise, and that under the Fictitious Names Act, 54 Pa. C.S. §§331 et seq., the Complainant is precluded from maintaining this action until the Complainant provides proof of its registration.  For this reason, the Complainant’s complaint should be dismissed.  In its Preliminary Objections, the Respondent repeated the same allegations.  In the Notice to Plead, the Complainant was notified that if the Complainant did not file a written response denying or correcting the Respondent’s Preliminary Objections within 10 days, and if the Complainant did not file a written response denying or correcting the New Matter within 20 days from service of this notice, the facts set forth by the Respondent in the New Matter may be deemed to be true and thereby requiring no other proof.


By Hearing Notice dated April 21, 2010, a hearing on the complaint was scheduled for June 4, 2010 and the case was assigned to me.  On April 28, 2010, I issued a Prehearing Order informing the parties of the procedural requirements with which they were directed to comply.



To date, I have not received any responses to the Respondent’s New Matter and Preliminary Objections.  These matters are ready for ruling.  
FINDINGS OF FACT


1.
The Complainant is Africa’s Pearl operating a retail business at 624 South Street, Philadelphia, PA.  


2.
The Complainant is not registered with the Pennsylvania Department of State as a corporation or otherwise under the Fictitious Names Act, 54 Pa. C.S. §§331 et seq.    


3.
The Respondent is an electric distribution utility doing business as Exelon Business Services Company at 2301 Market Street, Philadelphia, PA.       
DISCUSSION


In part, Section 331(a) of the Fictitious Names Act, 54 Pa. C.S. §§331(a), provides:

§331.  Contracts entered into by entity using unregistered fictitious name.

   (a)  General Rule. – No entity which has failed to register a fictitious name as required by this chapter shall be permitted to maintain any action in any tribunal of this Commonwealth until such entity shall have complied with the provisions of this chapter.


Under the categorical terms of these provisions, an entity that has failed to register a fictitious name with the Department of State is not permitted to maintain any action in any tribunal of this Commonwealth until such entity complies with the registration requirements.


Because this record shows that the Complainant has not complied with Section 331(a) of the Fictitious Names Act, I will dismiss the complaint until the Complainant’s fictitious name is properly registered, or until he decides to use his own name.  



The Commission has refused to permit entities using unregistered fictitious names to file complaints with it.  Downes v. PECO Energy Company, Docket No. C-00956832 (Pa. PUC January 10, 1997); Conrad v. PECO Energy Company, Docket No. C-00970422 (Pa. PUC October 21, 1997); Application of Jose A. Ramirez, Docket No. A-00119918 (Initial Decision May 17, 2004), adopted without further action (Pa. PUC Order July 14, 2004).
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this complaint.


2.
Africa’s Pearl is an unregistered fictitious name.


3.
The Fictitious Names Act prohibits an entity with an unregistered fictitious name from maintaining any action in any tribunal of this Commonwealth.



4.
The Commission is a tribunal of this Commonwealth.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Africa’s Pearl at Docket No. C-2010-2162269 is dismissed without prejudice.



2.
That the hearing scheduled for June 4, 2010 is cancelled.


3.
That the record at Docket No. C-2010-2162269 is marked closed. 

Date:
           May 6, 2010            


____________________________________








Ky Van Nguyen








Administrative Law Judge
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