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OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions, filed on March 25, 2010, by Cheryl Zack (Ms. Zack or Complainant), to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Conrad A. Johnson, issued on March 9, 2010.  No Reply Exceptions were filed.
History of the Proceeding

On August 24, 2009, Ms. Zack filed a Formal Complaint(Complaint) against AT&T Communications of Pennsylvania, LLC (AT&T or Respondent), wherein she alleged that the June 30-July 29, 2009 telephone bill was incorrect.  The Complainant alleged that there were multiple charges for one-minute calls for the same date, hour and minute.  The Complainant also alleged that an AT&T representative stated that twelve other people had her telephone number.  
AT&T filed an Answer to the Complaint on September 21, 2009.  AT&T denied that there were duplicate charges on the June 30-July 29 telephone bill and further denied that twelve other people have the same billing telephone number as the Complainant.
A telephonic hearing was scheduled for January 26, 2010.  The Complainant mailed a letter to the presiding officer applying for the issuance of a subpoena on December 28, 2009.  The presiding officer mailed a copy of the subpoena request to Respondent’s attorney with notice that any objection to the issuance of the subpoena must be filed in ten days with the Commission Secretary and the presiding officer.  52 Pa. Code §§ 5.42 (b)(3) and (f).  No objection was filed to the issuance of the subpoena.  On January 21, 2010, the Respondent’s attorney mailed the Complainant a letter, which was copied to the presiding officer, stating that, although AT&T had not received an official subpoena, it was providing a response to the request.  I.D. at 3.

A telephonic hearing was conducted in the matter in Pittsburgh on January 26, 2010.  The Complainant, the Respondent’s attorney and one witness for the Respondent testified at the hearing.  The Complainant and Respondent each offered one exhibit, both of which were admitted into the record.  At the hearing, the Complainant testified that the subpoena was mailed to the Respondent’s attorney on January 21, 2010.  I.D. at 3.  The hearing generated fifty-one pages of transcribed testimony.
On March 9, 2010, ALJ Johnson’s Initial Decision was issued, wherein he dismissed the Complaint for failure of the Complainant to carry the burden of proof.
As noted, Exceptions to the Initial Decision were filed by the Complainant on March 25, 2010.  No Reply Exceptions were filed by the Respondent.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The ALJ made fourteen Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


Section 1501 of the Public Utility Code (Code), 66 Pa. C.S. § 1501, imposes upon every utility a duty to furnish and maintain adequate, efficient and reasonable service and facilities.  This service must be “reasonably continuous and without unreasonable interruptions or delay.”  The same provision of the Code requires a public utility to “. . . make all such repairs, changes . . . and improvements in or to such service or facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public.”


As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof. 66 Pa. C.S. § 332(a).  In this case, the Complainant had the burden of proving overbilling and inadequate service.



In her Exceptions, the Complainant objects to the ALJ dismissing her Complaint despite the fact that that AT&T failed to provide the evidence, which the Complainant requested in her subpoena with regard to a written transcript or tape recording of her conversations with an AT&T customer service representative on August 7, 2009.


AT&T cannot be faulted for not providing information that is simply not available.  Our review of the record indicates that the Respondent’s witness, Ms. Blake, testified that her review of AT&T’s files indicated that there was no recording or record of any statement that supports the allegations made by the Complainant.  Tr. at 38.  Furthermore, according to 52 Pa. Code § 63.137(2), the recording of customer service calls is prohibited.  However, the Commission issued an Order that established, on a going forward basis, terms and conditions that apply to companies wishing to record calls with customers for quality of service and training purposes.  Guidelines for Waiver of the Call Recording Prohibition at 52 Pa. Code § 63.137(2) Pending Rulemaking at Docket No. M‑2008‑2074891 (Order entered July 29, 2009) at 5-6.  Among those terms and conditions are the requirements that: (1) the recorded call may be used soley for training or measuring and improving service quality; and (2) the recording must be erased after a ninety-day or shorter retention period.  Id. at 6.  AT&T was not legally required to make recordings of Ms. Zack’s calls to its customer service representative.  Moreover, if such recordings were made, they could not be retained for more than ninety days or be used as evidence in this proceeding.  Therefore, we find that Ms. Zacks’ Exception is without merit.


As to the other information requested in the subpoena, AT&T’s attorney was present at the hearing and presented a witness who supplied the information pertaining to the Complainant’s call.  AT&T’s witness testified that there were no duplicate calls on the Complainant’s bill.  There were three 1-minute calls, all listed as being made at 10:44 AM on June 30, 2009.  As a courtesy, the billed amount of $2.49 was credited back on Ms. Zack’s July/August bill.  
In his Initial Decision, ALJ Johnson stated the Complainant had failed to carry her burden of proof in that there was no competent evidence to establish that there were duplicate calls made to the same number during a one minute interval or that twelve other people had the same telephone number.  The Complainant’s Exceptions addressed AT&T’s failure to provide a tape recording of her call to AT&T customer service or some written log of the call.  While Commission Order, at Docket No. A-2008-2074891, does waive the prohibition of recording customer service calls, it prohibits their use as evidence in proceeding such as this.  AT&T did present information from its log of the call made on August 7, 2009, but, said there was no mention of twelve other people having the same telephone number.  
Disposition
Based upon our review of the record evidence in this case, we agree with the ALJ’s determination that the Complainant failed to carry her burden of proof.  Additionally, we find that AT&T cannot be faulted for not producing a tape recording which, most likely, did not exist; and if it did, would not have been admissible as evidence in this matter.
Conclusion



For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Johnson, consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.
That the Exceptions of Cheryl Zack are denied, consistent with this Opinion and Order.



2.
That the Initial Decision of Administrative Law Judge Conrad A. Johnson is adopted, consistent with this Opinion and Order.



3.
That the Formal Complaint of Cheryl Zack against AT &T Communications of Pennsylvania, LLC, is dismissed for failure by the Complainant to carry her burden of proof.



4.
That the Secretary’s Bureau shall mark this case closed.
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BY THE COMMISSION








Rosemary Chiavetta







Secretary
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