BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Steve Hiner						:
							:
	v.						:		C-2010-2155359
							:
Mawson and Mawson, Inc.				:



INITIAL DECISION


Before
Veronica A. Smith
Chief Administrative Law Judge


HISTORY OF THE PROCEEDING


		On January 25, 2010, Steve Hiner (Mr. Hiner or Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Mawson and Mawson, Inc. (Respondent) alleging that he is a Georgia resident who was involved in vehicle collision accident with one of Respondent’s trucks “on or about September 21, 2009 during the flood in Atlanta, GA. on I-20.”  Complaint Attachment.  Complainant alleges that he paid $799.39 to replace his side view mirror which was “ripped off” from the collision.  Id.  In addition, Mr. Hiner avers that he filed a claim with Respondent’s insurance company “RLI” on or about October 1, 2009, but his claim was denied.  Id.  As relief, Complainant requests the Commission’s assistance “in recovering [his] out of pocket expenses in this most serious matter.”  Id.  

		By way of an answer to the Complaint, Respondent’s Safety Director, Charles Ketterer, submitted to the Commission a letter dated February 16, 2010.  In his letter on behalf of Respondent, Mr. Ketterer stated that Respondent investigated Mr. Hiner’s claim of vehicle collision with Respondent’s tractor/trailer, but found that the license plate number(s) that Complainant provided (58TR6789 or 58TR6784) did not match any trailers in Respondent’s system past or present.  Based on the information Mr. Hiner provided, Respondent decided not to pay for his mirror.  His claim was also declined by Respondent’s insurance carrier.  

DISCUSSION

As a preliminary matter, I would like to address Respondent’s letter dated February 16, 2010.  The letter was filed in response to Mr. Hiner’s Formal Complaint and purports to be an answer to that pleading.  However, pursuant 52 Pa. Code §§1.21(b) and 1.22, corporations must be represented in all adversarial proceedings before this Commission by an attorney admitted to practice before the Supreme Court of Pennsylvania. Mawson and Mawson, Inc. is a Pennsylvania business corporation; by purporting to answer the allegations of Mr. Hiner’s Complaint, the Respondent made the present proceeding adversarial in nature; and there is no indication that Charles Ketterer, who signed the February 16 letter on behalf of the Respondent, is an attorney admitted to the Pennsylvania Bar.  For these reasons, Respondent’s letter received on February 16, 2010, cannot be considered as an answer to the Complaint filed pursuant to 52 Pa. Code §5.61.  Instead, it will be considered a party communication and will be treated by the undersigned as such.

Although Respondent has failed to file a timely answer to Mr. Hiner’s Complaint, I shall dismiss sua sponte the Formal Complaint filed by Charles Hiner because the Commission lacks both in personam and subject matter jurisdiction to adjudicate Mr. Hiner’s claims. 

Complainant, Steve Hiner, resides at 3133 Golf Ridge Blvd., Douglasville, GA 30135, and has filed the present Complaint with the Commission regarding a vehicle collision involving one of Respondent’s tractor/trailers.  By Mr. Hiner’s own admission, the accident occurred in the state of Georgia in September of 2009.  Complainant requests the Commission’s assistance “in recovering [his] out of pocket expenses in this most serious matter.” 

Mawson and Mawson, Inc. was issued a certificate of public convenience by the Commission authorizing it to transport, as a common carrier, property and household goods in use between points in Pennsylvania.[footnoteRef:1] [1:  The original certificate of public convenience was issued on March 22, 1948, at Docket No. A-00070697.] 


As a creature of legislation, the Pennsylvania Public Utility Commission possesses only the authority the Pennsylvania State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978). 

In particular, the Commission regulates public utilities defined, as “(1) Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for: … (iii) Transporting passengers or property as a common carrier….”  66 Pa. C.S. § 102. (Emphasis added).   In addition, 52 Pa. Code §31.1 defines common carriers by motor vehicle as:

 A person or corporation holding out or undertaking, directly or indirectly, to transport household goods in use or property between points within this Commonwealth by motor vehicle for compensation, whether or not as the owner or operator of the motor vehicle.  The term includes persons or corporations providing or furnishing a motor vehicle with or without a driver for the transportation or for use in the transportation of household goods in use or property; a common carrier by rail, water or air; and express or forwarding public utilities insofar as the common carrier or the public utility is engaged in motor vehicle operation, except as expressly exempted by the act.  

(Emphasis added).  The Commission’s jurisdiction extends to all the public utilities operating within the Commonwealth.  Its regulatory authority does not extend beyond the state borders.   The Commission does not regulate a public utility’s operations outside the borders of this Commonwealth.  

Furthermore, the Commission lacks subject matter jurisdiction to adjudicate the claims raised by Mr. Hiner in his Formal Complaint.  Pursuant to Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission “setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.”  See also, 52 Pa. Code §5.21(a). (Emphasis added).  

As I mentioned above, Mawson and Mawson, Inc. holds a certificate of public convenience authorizing it to transport, as a common carrier, both property and household goods in use. The Commission regulates the rates, geographical area, service, safety and insurance of common carriers of household goods in use, but it can only regulate common carriers of property[footnoteRef:2] in matters involving safety and insurance. [2:  The Federal Aviation Authority Act of 1994, 49 U.S.C. §§ 41713(b) and 11501(h), preempted states’ authority to regulate rates, geographical area and service of motor carriers of property, except for matters involving safety and insurance.  In 1995, the Commission adopted this regulation. See 52 Pa. Code Chapters 31, 32 and 37.  
] 


With regard to safety, the Commission regulates all motor carriers of property (and household goods) in terms of driver drug and alcohol testing, identification reports, qualifications of drivers, driving of motor vehicles, parts and accessories necessary for safe operation, hours of service for drivers, inspection, repair and maintenance. See 52 Pa. Code Chapter 37.  Regarding insurance, the Commission requires motor carriers of property (and household goods) to file with the Commission a public liability and property damage certificate of insurance, along with certificates of insurance in an amount satisfactory to the Commission, but no less than $5,000 to provide payment for loss or damage to cargo carried on a motor vehicle by an insurer authorized to do business in this Commonwealth.  52 Pa. Code §§ 32.12[footnoteRef:3], 32.13.  In addition, 66 Pa. C.S § 2304 holds any common carrier of household goods in use, that receives property for transportation, liable to the lawful holder thereof for any loss, damage, or injury to such property cause by it.[footnoteRef:4]  As regards vehicle accidents, the Commission only requires motor carriers of property and household goods to report these accidents and maintain copies of the police reports on file for one year. Section 31.11 of the Commission’s regulations specifically states: [3:  Section 32.12 reads in its entirety:   
(a) No common carrier or contract carrier of property may engage in intrastate commerce and no certificate will be issued, or remain in force, except as provided in § 32.15 (relating to applications to self-insure), until there has been filed with and approved by the Commission, a certificate of insurance by an insurer authorized to do business in this Commonwealth, to provide for the payment of valid accident claims against the insured for bodily injury to or the death of persons, or the loss or damage to property of others resulting from the operation, maintenance or use of a motor vehicle in the insured authorized service. The liability of the insurance company on each motor vehicle operated in common or contract carrier service shall be in amounts not less than $ 300,000 per accident.
(b) The limitations in subsection (a) do not include insurance to cover damage to cargo.
(c) Insurance coverage of motor carriers of property shall meet the requirements of 75 Pa.C.S. §§ 1701 -- 1798 (relating to Motor Vehicle Financial Responsibility Law).

52 Pa. Code § 32.12.
]  [4:  Note that 66 Pa. C.S. §2304 only applies to “Every common carrier that receives property for transportation between points within this Commonwealth….” (Emphasis added).] 

§ 31.11. Reports of accidents and damage 

(a) Accidents involving death of a person. Motor carriers of property and household goods shall telephonically notify the Bureau of Transportation and Safety of any accident resulting in the death of a person within 24 hours of the accident. Carriers shall maintain a copy of the police report for 1 year from the date of the accident.
(b) Other accidents. For accidents resulting in the filing of a police report, the carrier shall maintain a copy of that report for 1 year from the date of the accident.
52 Pa. Code § 31.11.

Nothing in the Commission’s statutes or regulations gives it subject matter jurisdiction to adjudicate motor vehicle accident claims.  This Commission is not the appropriate forum for Mr. Hiner’s claims.

Viewed in the light most favorable to the Complaint, the Formal Complaint does not contain any claims that this Commission has jurisdiction and authority to adjudicate.  For these reasons, the complaint must be dismissed.


CONCLUSION OF LAW

1.	As a creature of legislation, the Pennsylvania Public Utility Commission possesses only the authority the Pennsylvania State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  

2.	The Commission’s jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 1191 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Pa. Department of Highways v. Pa. P.U.C., 198 Pa. Superior Ct. 87, 182 A.2d 267 (1962); City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978). 
	
3.	The Commission has no in personam jurisdiction over the parties in this case.

4.	The Commission has no subject matter jurisdiction over motor vehicle accident claims.




ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint of Steve Hiner against Mawson and Mawson, Inc. at Docket No. C-2010-2155359 is hereby dismissed.

2.	That the Secretary’s Bureau should mark this matter closed.




Date:  May 27, 2010											
							Veronica A. Smith
							Chief Administrative Law Judge
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